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is published to advance 
sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, and Negligence, and to 
review unfolding developments of interest and 
importance. Thus, the JOURNAL presents 
timely articles on pertinent subjects of insur- 
ance law, digests of recent decisions, com 


ments on pending legislation and other 
h 


features reflecting the changing scene of 
insurance law. 


In the interest of stimulating current thought 
and frank discussion of significant relevant 
topics in insurance law, the JOURNAL's pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
invited. 


THE INSURANCE LAW JOURNAL is pub- 
lished monthly by Commerce Clearing House, 
214 N. Michigan Ave., Chicago 1, Illi 
nois. Subscription Rate: $10 per year; single 
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“Justice is a machine that, 
when some one has once given 
it the starting push, rolls on of 
itself.”"—-John Galsworthy. 
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Insurance Agency Tax Problems— 


Financial 


Reporting to our readers this month 1: 
Charles W. Tye, of the Royal-Liverpool 


Insurance Group, New York, New York 


| LIQUIDATION PLANS, whether com 
4plete or partial and whether a partne: 
ship or a corporate agency is involved, 
present many complicated and perplexing 
tax problems. Where, as is now customary, 
liquidation agreements provide that certain 
payments are to be made to the estate of a 
deceased partner or stockholder or to his 
relatives, it is 
essential to understand the legal principles 
“purchase rule” 


costly tax 


widow or other absolutely 
involved in the so-called 
and “income rule” if 
quences are to be 


CONSE 
avoided. 


An insurance agency spe cial 
problems inasmuch as the 


comparatively low and 


presents 
capital invest 
ment is tangible 
physical assets limited. Usually, a purchase 
agreement predicated upon an outright sale 
in such limited assets would be of nominal 
value, even assuming good will is included 
therein. The modern trend is away from 
this form of limited “pay-off; and, in its 
place, it is becoming increasingly more 
common to provide for 
whatever physical 
good will is acquired. This may 
lump-sum payment form, in which 
the tax consequences are essentially that 
of a sale, or the arrangement may provide 
for the payment of a specified percentage 
of profits to the estate or widow or others 


Where this 


method is used, the tax consequences are 
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some payment in 


excess of assets and 
take a 
event 


for an agreed period of time. 


determined by the nature of the agreement 


and the underlying or expressed intent oi 
the parties 


That care should be exercised in deciding 


which method to use is readily apparent 
when it is realized that the “purchase rule” 
subjects surviving partners to income tax 
on the earnings used to discharge the pay- 
under the “income rule” 


sale 


ments, whereas 
the transaction 1s not 
with the that it is as if the estate 
or widow this 
receive a tax 


considered a 
result 
continued as a partner. In 
case the surviving partners 
benefit in that such payments are deducted 
from the surviving partner’s net income 


The importance of clear language in the 
agreement is illustrated in the case of Pope 
(2d) 420. In 
case the agreement among the partners op 
erating a fire insurance business provided 
that the surviving partners “should have an 
option upon the 
partnership of the deceased partner and the 
should be the 
proportionate share of the deceased partnes 
in the profits of the business for the three 
years succeeding the date of his decease.” 
It was held by the court that the income 
payments to the estate were not deductible 
by the surviving partners because a pur 
chase was intended, Since normally the 
partners would intend that the share of earn- 
ings be taxable to the estate and not to 
the survivors, it cannot be emphasized too 
much the importance of drafting a proper 
agreement. This agreement should not partake 
of the attributes of sale and purchase, but 
should provide that the estate is to continue 


vw. Commissioner, 39 F. this 


share or interest in the 


price to be paid therefor 


as an income recipient of the partnership. 
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Significantly, the recent trend of the Tax 
Court is away from the “purchase rule” in 
the case of personal service partnerships 
The theory being that inasmuch as there is 
only nominal capital investment and physical 
assets, the payments to the estate are pay- 
income and not capital. Accord- 
ingly, if it is desired that the estate rather 
than the surviving partners should pay the 
income tax on the payments, the agreement 
should studiously 


ments of 


avoid any language indi 
cating a purchase or sale. Such language is 
indicative of an acquisition of the decedent’s 
capital investment, with the result that no 
deduction would be allowed surviving part- 
ners. It is suggested that the consideration 
stated as the 
mutual undertaking of the parties to pay 
the specified sums to the estate. This will 
tend to negative a contention that the sale 
of the decedent’s interest was the consid- 
Also, the payments should be in 


for such an agreement be 


eration. 
the form of a percentage of current profits 
to strengthen the “income rule” approach 


Predetermined agreed amounts may raise 


a suspicion of a “purchase.” 


Court decision on 


personal 


recent Tax 
inv ily ed a 


The most 
this 
accounting firm (analogous to an insurance 
In the Hall case, 19 TC —, No. 57, 
the partnership agreement of the accounting 
firm provided that upon withdrawal, re- 
tirement or death of a partner, his interest 
in the partnership assets and the business 


question service 


agency) 


would be transferred to the remaining part- 
ners. The capital contribution and share of 
his current account and share of profits for 
the current year would be paid over to the 
withdrawing partner. He would 
also receive an amount equal to three times 


estate or 


the average annual income for the previous 
ten years or his actual share of profits for 
the succeeding three years, which amounts 
would be payable over six was 
further agreed that the partnership would 
not be dissolved, but would be a continuing 
The sole issue involved was the income 


years It 


one, 


tax status of the continuing payments, 


The Commissioner of Internal Revenue 
took the that the paid 
were purchase price and consequently were 


position amounts 
not deductible by the continuing partners 
but would be 
partner. The 
that 
“distributable profits” and were intended as 


capital gain to the retired 
agre ed, holdit g 
were 


Tax Court di 


since the payments geared to 
a participation in profits, the payments wert 
not for good will, but were income to the 
retired partner and deductible by the con 
The ‘lax Court 


Coates; 7 TC 325, 


tinuing partners. relies 


principally upon and 


Report to the Reader 


THIS ISSUE IN BRIEF 


The study presented at page 164, by 
Harold A. Katz and Estelle M. Wirpel, 
shows what has happened to work- 
men’s benefit levels 
measured in terms of real dollars from 
the time of the original enactment to 
the present day. 


compensation 


In the course of this 
study, analysis is made of compen- 
sation payments in relation to average 
years and com- 
rates to 


earnings through the 
parison is made of 
family budget needs. 


present 


In his article on the motion for a 
directed verdict, Stephen A. Milwid 
states that the simple disputes between 
neighbors that characterized the tort 
litigation of the early American courts 
were well adapted to the ethical and 
common-sense notions of fair play of 
the jurors of that time. However, 
with the advent of the railroads the 
jurors’ attitude changed and became 
distinctively and incurably plaintiff- 
minded. See page 155. 
a 

In reprinting “Business Insurance and 
the Sole Proprietor” by Leonard M. 
Strickler (page 180), we had in mind 
the thousands of sole proprietors in 
the insurance business who might be 
helped in their estate planning prob 
lems. The author says that although 
the need for intelligent estate planning 
1S nowhere more necessary, nowhere 


is it more neglected. 


Hallowell, 39 BTA 50. The advantage of 
this type of agreement is that only one tax 
is payable on future profits, whereas in the 
normal purchase 
real possibility of 
that is, ordinary 

partners and 


and sale 
double 


income to the 


arrangement a 
taxation exists, 
remaining 
capital gain to the 


withdrawing partner. 


estate or 


There is one other pliase of the problem 
which has caused some controversy in cases 
where life insurance is used to fund the 
purchase plan. The insurance plan gener 
ally used is a form of cross-purchase ar- 
whereby A takes out insurance 
on the life of B, payable to A, and 
the premium thereon. B similarly insures 
\’s life for his benefit. If A dies first, B 
receives the insurance proceeds which he is 


rangement 


pay S 


obligated to use to acquire A’s partnership 
interest. At the 


present time, it appears 
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clear that such insurance is not a part of 
A’s estate for estate tax purposes. How 
ever, until recently there existed the real 
danger that since A was paying the pre 
mium on B’s life, and vice versa, A would 
be deemed paying indirectly the premium 


on his own life, thereby including both the 
msurance and the business interest in his 
estate. The Treasury has dispelled, at least 
for the time being, this danger by ruling 
it will not attempt to tax both the insurance 
and the value of the partnership interest 


A variation of this plan is where each 
partner takes out life insurance on his own 
life, designating his wife (or possibly his 
estate) as beneficiary, coupled with an agree- 
ment to apply the proceeds of insurance 
against an agreed price of the 
decedent’s partnership interest. Although 
there 1s now little danger of increasing the 
estate tax through duplication of estate 
assets (as a result of Bureau acquiescence 
in the case of Mitchel, 37 BTA 1), a serious 
result faces the survivor in 
view of the case of Legallet, 41 BTA 29. 
In this case one of the partners died and 
the proceeds of the policies were paid to 
his widow, the partnership interest being 
retained by the partner. Later 
the surviving partner sold the partnership 
and the question was whether the insurance 
proceeds paid to the widow of the deceased 


purchase 


mcome tax 


surviving 


partner could be deemed a part of the cost 
basis of the partnership in determining gain 
or loss on sale. The Board of Tax Appeals 
held that the insurance proceeds could not 
be included in the 
terially increasing the taxable capital gain 
In view of this situation, it 
dangerous to name the widow (or possibly 


cost basis, thereby ma 


is potentially 


the estate), as beneficiary of the insurance 
where it is contemplated the insurance 
proceeds will practically pay for the dece 


dent’s partnership interest 

One of the perplexing problems in draft 
ing a purchase agreement is the ability of 
stockholders to 
available the 


the surviving obtain ot 


have necessary funds with 


which to make the purchase. Insuring the 
lives of the stockholders is one way to take 
care of the situation. But this also raises 
questions of who should be the beneficiaries 
There 
stock 
holders pay, as well as having the corpora 
stockholders the 


policies. An al 


and who should pay the premium. 


are serious defects to having the 


tion pay but having the 
named beneficiaries of the 
ternative is to have the corporation pay the 
premiums and have the policies made pay 


able to the corporation, so that only one 
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tax would be imposed on the money usc 
to pay the premiums, that is, the corporate 
tax. The payment by the corporation of the 
premiums will result in saving to the stock 
holders only if the payments are not con 
sidered constructive dividends or some other 
form of taxable compensation to the stock 
holders. To avoid this, there must be a 
business purpose involved as respects the 
corporation. 


The Emeloid Company, Inc. % 
Commissioner, 189 F. (2d) 230, 
studied by incorporated agencies faced with 
this problem. In reversing the Tax Court, the 
circuit court held that the payment by the cor 
poration of life insurance premiums on the 
lives of the principal officers, the proceeds being 


case ol 
should be 


payable to the corporation, was for a good 
business purpose because it was a means 
(1) whereby the corporation could cushion 
the loss of its key men; (2) permitted con 
tinuity of harmonious management thus as 
suring success; (3) enabled the 
corporation to hold the stock as treasury 
stock, then sell it to an individual or indi 
viduals whose relationship with the other 


business 


stockholders would be harmonious; and (4) 
use the funds from the 
treasury stock as working capital 


obtained sale of 


The incorporating of an agency poses the 
problem that you contributed 
money or property to the corporation it is 


once have 
next to impossible to get back the invest 
without regular tax liability except 
through a complete liquidation, and ther 
capital gain will normally result. Usually 
a partial redemption of stock will not help, 
since if there is an earrfed surplus, such a 


ment 


redemption will generally be considered es 
sentially equivalent to a taxable dividend 
to the extent of accumulated earnings 


The only chance you have to recoup you 
investment, tax-free, is to put in 
capital stock and loan the balance to the 
corporation. popularly called a 
“thin incorporation.” The Commissioner, of 
course, is aware of the distinct tax advantage 


less Tor 


This is 


of a thin incorporation, and consequently 
this procedure should be used only on advice 
The problem is how 
far can you go in financing through debt 
rather than stock. An indication of current 
Treasury thinking on this subject is the 
recent case of Ruspuyn Corporation, 18 T' 

No. 93, involving a real estate corpora 


of competent counsel 


In this case the Tax Court approved 
a 3'4 to 1 ratio of loans to stock ($600,000 
stock and $2,100,000 bonds) as being legiti 


nate 


tion 


from a tax standpoint. The Commis 


(Continued on page 214) 
I L J — March, 1953 





Pending Federal Legislation 


The uniform accident and sickness insurance 
policy provisions law has been introduced in 
the House for the District of Columbia, 
P.. R. 2582. 

United States exporters would be insured 
against losses on foreign sales by a bill, 
S. 849, introduced by Senator Murray of 
Montana. The bill would set up a Foreign 
Trade Insurance Division within the Export- 
Import Bank. A sum of $300,000 for admin- 
istrative expenses would be appropriated 
and the Export-Import Bank would be 
authorized an insurance capital 
$100 million subscribed by the United States 
to finance the The 
federal government insure and re- 
insure losses up to 90 per cent of 


insurance Operations 
would 
against 
the contract price under ordinary trade con 
ditions and up to 100 per cent where a 
foreign nation blocked dollar exchange 
Another Senate bill, S, 800, would provide 
war-risk insurance for exported merchandise. 


\ federal program of assistance to volun 
tary nonprofit health-service associations in 
the securing of necessary facilities and equip 
ment through long-term, interest-bearing 
loans would be set up by S. 1052. 


Three bills, H. 218, H. 482 and H. 1029, 
would permit the deduction from income of 
premiums paid for health-service insurance 
for purposes of the federal income tax. 


Certain voluntary beneficiary associations 
providing life, sickness and accident insur- 
ance would be exempted from the federal 
corporation tax by H. 2153 


State Legislation 


Arkansas .. . 
vehicle registration or a driver's license are 
required to furnish the commissioner with 
information as to any unsatisfied judgments, 


Applicants tor a motor 


What the Legislators Are Doing 


stock of 


whether or not motor vehicle imsurance is 


carried and the name of the imsurer, and 
such information will be made available to 
insurance companies, Act 97, Acts 1953 
(H. 21), approved February 19 and effective 


June 10, 1953. 

Burial associations are to be regulated by 
a seven-man board. License fees are im- 
Member benefits are limited to $500 
and the providing of free services, mer 
chandise and supplies is prohibited. Benefit 
payments must be 80 per cent of collections 


pose d. 


but, where current benefits are less than 
this, the excess may be invested in govern 
ment bonds, Act 91, Acts 1953 (S. 139) 
approved and effective February 18, 1953. 


Georgia A state bridge building 
authority is created whose bonds are legal 
The 
bonds are not guaranteed by the state but 
they are tax free, Act 146, Acts 1953 (S. 3), 
approved and effective February 17, 1953. 

Insurance companies are also permitted, 
as legal investments, to deposit funds at in 


investments tor insurance companies. 


terest in chartered state banks or 
banks or 
1953 (S 


national 
trust companies, Act 149, Acts 
28), approved and effective Feb- 


ruarv 17, 1953 


Idaho .. . The 
Agriculture 1s permitted, upon request, to 
fix the damages of any person injured by 
a bonded warehouseman’s breach of obli- 
gation and to make demand for payment 
upon the warehouseman and his surety, 
Chapter 61, 1953 (S. 6), approved 
February 23 effective after 60 days 


Idaho Commiussioner of 


Laws 
1953, 


Indiana The uniform accident and 
sickness insurance policy provisions law has 
been enacted in Indiana, H. 168, approved 
and effective February 20, 1953 


Massachusetts Minors are authorized 
to contract for life or endowment insurance 
upon reaching 15 years of age, Chapter 97, 
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Laws 1953 (H. 633), approved February 25, 
1953, effective after 90 days. 

Bulk sum payments of additional work- 
men’s compensation for specific injury are 
now permitted, Chapter 64, Laws 1953 (H. 
1034), approved February 17, 1953, effective 
after 90 days. 


Minnesota . . . The State of Minnesota 
may be joined as a party defendant in ac- 
tions to quiet real estate titles, Chapter 21, 
Laws 1953 (H. 180), approved February 18, 
effective February 19, 1953. 


Montana .. . Corporations are permitted 
to provide accident and sickness insurance 
to their employees, H., 128, approved Feb- 
ruary 21, effective July 1, 1953. 


’ 


South Dakota . . . Domestic insurance 
companies are permitted to invest in bonds 
of political subdivisions of Canadian prov- 
inces, H. 674, approved February 12, effec 
tive July 1, 1953. They are also permitted 
to invest in mortgages of Korean war vet 
erans, S. 62, approved February 6, effective 
July 1, 1953. 

Per diem charges for the examination of 
insurance companies shall not exceed the 
NAIC-approved limit, S. 190, approved Feb 
ruary 25, effective July 1, 1953. 

Wyoming — Life insurance policies 
are prohibited from containing certain gam 
bling-type provisions, S. 9, approved and 
effective February 21, 1953 

New minimum and 
quirements of insurance companies will not 
apply until March 1, 1959, to stock, mutual 
or reciprocal insurers presently qualified in 
Wyoming, and never to presently qualified 
domestic The act, however, will 
apply to all future foreign and domestic ap- 
An amendment to the original bill 
lowered the minimum-deposit requirement 
of multiple line insurers to $200,000,S. 71, 
approved February 25, 1953, effective after 
9) days. The original bill was reviewed in 
the February JoURNAL, page 72 


capital surplus re 


insurers. 


plicants 


Pending State Legislation 


Accident and Health Insurance 

The uniform individual accident and sick- 
policy law has been in- 
troduced in the legislatures of three states: 
Nevada, A. 218; West Virginia, H. 164 
and S. 88; and Wyoming, S. 102. 

Physical examinations would be required 
of Colorado applicants for health insurance, 
S. 152. A Maine bill would authorize the 
insurance commissioner to require certain 


provisions 


ness 


conditions for the printing of renewal and 
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cancellation provisions on health and acci- 
dent policies, S. 163. Revision of the author 
ity of the insurance superintendent to approve 
the form of accident and health policies 
would be made in Missouri, S. 175. In 
Nebraska, a bill would alter the conditions 
upon which unearned 
be allowed as 


premium notes may 
accident 
and health companies, L. 465. Accident and 
health policies would be made noncancel- 
able after five years in New York, S. 1363. 
An Oklahoma bill would require a 30-day 
grace period for accident and health pre 
miums after the first year, H. 862. The 
minimum number of individuals for a group 
policy of accident and health insurance would 
be set at ten in West Virginia, H. 2806. 


assets of domestic 


Agents and Brokers 


An applicant for a broker’s license in Calli- 
fornia would be required to have at least 
two years’ experience as an agent and to 
pass a qualifying examination, A. 3090 
Present Georgia laws relating to the licens- 
ing of fire and casualty agents would be 
made to apply also to life and to accident 
and health agents, S. 64. An Idaho statute 
would be amended so that resident counter- 
signing agents of contracts negotiated out- 
side of the state by nonresident agents shall 
receive a commission of not less than 5 per 
cent of the premium or third of the 
commission paid, whichever is the less, H. 
165. The due date in Illinois for the reports 
of surplus line agents would be moved back 
from the tenth to the twentieth of the month, 


H. 141. 


Written examinations would be required 
in Iowa of any who had not 
issued a license for at least three of the 
five preceeding years, excepting county mu 


one 


agent been 


tual fire agents, fraternal beneficiary asso 
i ket 
salaried 


ciation agents, crop insurance agents, 
travel 
insurance emplovees soliciting in conjunc- 
H. 279. Written 


required of life, 


sellers writing insurance o1 


tion with licensed agents, 
examinations would be 
health and accident 
Missouri, S. 223 

\ Montana bill would branch 
managers and general agents from the state 


insurance agents in 


exempt 
residence requirements, and would also re- 
quire written examinations of applicants for 
a life agent’s license, H. 353. Brokers would 
licensed in Nebraska and 
licens¢ vould be raised, : 522 \ 
Nevada bill would require an agent to be 
qualified to write all kinds of insurance for 
company is authorized, A. 214 
requirements would be tightened 
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be required to be 


tees 


which his 
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in New Mexico; written examinations would 
be required of agents and solicitors, H. 195. 


A New York bill would prohibit the term 
ination of brokers’ or agents’ accounts with- 
out 60 days’ notice to the superintendent of 
insurance, A. 2010 and S. 1744. The New 
York law relating to the fiduciary capacity 
ot agents and brokers would be amended to 
permit the use of unearned premiums to 
purchase coverage in another company for 
the unexpired term of the old policy, A 
1309. Another New York bill would permit 
public adjusters to share commissions with 
brokers referring fire settlement 
S. 1445. New York brokers would be 
permitted to place insurance with an ex- 
line and to share in the 
earned commission, S. 2423. Written exam- 
inations would be made mandatory for New 
York insurance brokers, S. 2424; and would 
be limited, as to timing, to not more than 
annually, S. 2437. New York insur- 
ance brokers, who are not admitted to the 
would be prohibited appearing 
for claimants in the settlement or trial of 
claims, S. 2455. Study requirements for an 
license in New York 
from 90 to 120 hours of 
classroom work and correspondence work 
would not be allowed to be substituted, 
S. 2465. Brokers would be required to pay 


claims, 


cess licensee 


twice 


bar, trom 


insurance broker’s 


would be raised 


the full license fee for each branch office in 
New York, S. 2466. A 
ticeship would be required of 
2467. 


six-month appren 


New York 


insurance brokers, S. 


A new agent and solicitor licensing law 
has been introduced in Oklahoma; written 
examinations would be 
Written 
quired of agents 
Dakota, S. 278. 
be required of local recording 
Texas, S. 158. Another Texas bill 
authorize incorporation of local life, fire and 
641. A Washington 


number of 


required, S. 226 
also be re 

South 
would 
agents in 


examinations would 
solicitors in 


$25,000 


and 


Jonds of 
would 


casualty agencies, et 
bill, which 
in the 
life of 


would 


changes 
limit the 
two years, 
for branch 
offices of agents, brokers and adjusters and 


proposes a 
insurance statutes, would 
solicitation permits to 
full license 


require fees 


would provide penalties where agents’ li 
censes are allowed to expire before renewal 


requests are made, S, 248 


\ West Virginia bill would authorize the 
commissioner to refuse to license agents or 
selling principally to 
employers or 


brokers employees, 
persons to whom he acts as 
a vendor, bailee, trustee or payee, H. 390. 
Also in West Virginia, a bill would limit the 
amount 


payable by a countersigning res- 
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ident to a nonresident broker to 10 
per cent of the gross policy premium or 


50 per cent ot 


agent 
the commission, whichever 


is the lesser, S. 195. 


Authorization to Purchase Insurance 


A number of bills in various states would 
authorize the purchase of insurance by gov 
ernmental subdivisions: in California, school 
district purchases of sickness and accident 
1846; in Kansas, 
purchase of motor vehicle 
and driver liability insurance, H. 237; im 
Missouri school district purchase of school 
206; in Oklahoma, state 
highway commission purchase of insurance 
on its vehicles, H, 766 and S. 185; in 
Oregon, group life insurance for penitentiary 
358; in Pennsylvania, group 
hospitalization insurance for state employ- 
ees; in South Dakota, public liability coverage 
of county operating vehicles 
and highway machinery, H. 874, and similar 
city employees, S. 249; in 
district purchase of motor 
insurance, H’. 289; in Wis- 

district 


insurance for teachers, S. 


school district 


bus insurance, S. 


employees, H 


empl yyees 


coverage tor 
Texas, 
vehicle liability 
consin, school 

negligent acts of teachers and employees, 
\. 353; and in Wyoming, purchase by cities, 
towns and counties of group life insuranc« 
for officials and employees, H. 199 


school 


insurance against 


Fire Insurance 


An Arkansas bill would limit the amount 
of fire related 
building and its improvements to losses in 
excess of $50,000, H. 367. The maximum in 
dividual fraternal fire insurance coverage 
in California would be raised from $6,000 
to $10,000, A. 3205. Anothes 
would remove the restriction on the rein 
surable amount of county mutual fire insur- 
771. The State ot Georgia would 
become a self-insurer for fire damage to all 
buildings, H. 284. An Indiana bill 
mutual fire 
ance companies to write the same coverage 


and coverage ot each state 


California bill 


ance, S. 


of its 
would authorize county insul 
as domestic stock fire insurance companies, 
H. 185. The maximum size of cities, villages 
and boroughs in which township mutual fire 
insurance companies in Minnesota may write 
insurance would be increased from 1,800 to 
2,500, S. 620. A Missouri bill would pro- 
vide for the establishment and governing 
of fire protection districts in counties othe 
than Class One, S. 270. Permission would 
be given Nebraska cities of the first or second 
class and villages to increase the occupation 


tax of fire insurance corporations, companies 
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or associations doing business therein from 
$5 to $10 per year, L. 27. Nebraska would 
also extend its fire marshal tax to all in- 
surance companies and make the tax pay 
able on the premiums and assessments for 
fire insurance business done in the state, 
L. 520. 


New York has a number of bills relating 
to fire insurance. Policies would be required 
to state the value of the property on the 
first page, A. 2011 and S. 1176; the real 
property law would be amended in relation 
to the distribution of fire policy proceeds 
and mortgagor/mortgagee rights in the re- 
pair or replacement of fire damaged premises, 
S. 1396, S. 2018 and S. 2590; sums recovered 
in actions against fire insurance companies 
would bear interest from the date of loss, 
S. 2463. 


Payments to North Dakota city and 
village fire department from the fund created 
by fire insurance premium taxes would be 
increased from 2 per cent to 2% per cent of 
the premiums collected, H. 579. An Oregon 
bill would amount of coverage 
which can be written by mutual fire insur 
ance companies, S. 311. A Texas bill would 
authorize the creation of the post of county 
fire mashal, S. 52. The gross premium 
tax on fire, marine and sprinkler leakage 
loss business would be reduced from 234 pet 
cent to 2 per cent in Wisconsin, A. 101. A 
West Virginia bill would change the report 
requirements of fire and marine companies, 


H. 310 and S. 156. 


raise thie 


General Insurance Business 


The insurance laws of Arizona would be 
revised and a new insurance code enacted, 
H. 159. An Arkansas bill would require a 
30-day waiting period before the settle- 
ment of damages for personal injuries, S. 
191. Connecticut would permit 
insurance companies to make 
donations, H. 874. A retaliatory statute per 
taining to security deposits would be enacted 
in Delaware, H. 54. Personal and property 
liability insurers in Georgia would be made 
liable for excess judgments 
fide offers of settlement were refused, H. 
189. Another Georgia bill would enact a 
Claims Compromise Act which would provide 
a 25 per cent penalty against an insurer who 
refused a claimant’s compromise offer and 
the judgment was equal to or in excess of 
the offer, S. 145. Nonprofit cooperative as- 
sociations in Idaho would be permitted to 
merge or consolidate upon the vote of two 
thirds of the members 
holders’ meetings, H. 189 
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domestic 
charitable 


bona 


where 


present at share 


Iowa would provide ior service of process 
on reinsurers, S. 210. A Small Claims In- 
surance Court, handling claims of $250 or 
less, would be established in the Indiana 
Department of Insurance. The court would 
have the legal status of a justice of the 
court, would be over by 


peace presided 


a judge who is a member of the bar, and 
would hear cases applying to all insurance 
except life insurance, H. 497. 


Savings banks in Maine would be per 
mitted to make loans on life insurance poli- 
cies, S. 294. Another bill in Maine would 
require the biennial examination of domestic 
insurance companies, H. 315. Domestic 
mutual insurance companies in Nebraska 
would be permitted to issue guaranty capital 
certificates as an additional method of financ- 
ing, L. 388. Another Nebraska bill would 
require foreign insurers to appoint a repre- 
sentative empowered to make final settle 
ments on accident claims, L. 419. A third 
Nebraska bill would establish the procedure 
by which domestic insurers could change 
from a stock company to a mutual company, 


L.. 469. 


A code for the licensing, regulation and 
supervision of insurance adjusters would be 
established in Nevada, A. 47. A 1949 New 
Hampshire law limiting the recovery of 
damages for wrongful death would be re- 
pealed, H. 247. Insurers, who in bad faith 
refuse to pay insurance claims, would be 
penalized 25 per cent in New Mexico; claim 
ants, who bring suit in bad faith, would 
also be penalized 25 per cent of the loss 
claimed, S. 160. 


A New York bill would permit insurance 
corporations to contract with dentists to 
provide dental service benefits, A. 2282 
New York cooperative life and accident in 
surers would be permitted to amend their 
charters by a majority vote of their directors, 
A. 1856. Former cooperative life and acci 
dent insurers in New York who have con 
verted to a domestic mutual legal reserve 
life insurance company would be required 
to have a representative in the Life In- 
surance Guaranty Corporation, A. 1661. 

An Oklahoma bill would allow 10 per cent 
additional damages and an attorney fee against 
an insurance company which vexatiously 
refuses to pay a claim, H. 689. Another 
Oklahoma bill would prohibit rate fixing 
agreements, H. 785. A third Oklahoma bill 
would require approval by the Insurance 
Board before any filing of casualty insur 
ance rates or rates of fidelity, surety and 
guaranty could effective, 


H. 577 


bonds become 
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Ihe South Dakota requirement that di- 
rectors of stock insurance companies own 
capital stock in the company in the amount 
of $500 and that they be 


state would be 


citizens of the 
280. A Texas 
bill would make regulations concerning the 


removed, S$ 


execution of insurance policies by attorneys 


or authorized and would 
prohibit attorneys at Lloyd’s from binding 
insurance risks unless residents of the state 


and maintaining their offices there, H. 374 


representatives 


A West Virginia bill would provide that 
in the event of simultaneous death of the 
insured and the beneficiary in a life o1 
accident policy, the proceeds of the policy 
shall be distributed as if the insured had 
survived the beneficiary, H. 167 and S$. 115 
Another West Virginia bill provides that 
premiums shall be collected in full when 
motor vehicle and personal property floater 
forms of inland marine insurance are written, 
or within a reasonable time thereafter, H 
308 and S. 155. 


Insurance Taxation 


Further gradual reductions would be made 
in the Connecticut interest and dividends tax 
on domestic insurance companies, H. 824 
and in the tax on annuity considerations of 
insurers, H. 1087. An Idaho bill 
would qualify all domestic insurers for the 
1 per cent premium tax during the taxable 
year 1953, H. 135. Another provides that 
the tax reduction for insurers making local 
investments would apply only to domestic 
insurers, H. 186. A third Idaho bill would 
permit insurers to deduct premium dividends 


domestic 


from gross premiums in determining taxable 
premiums and would permit life insurers to 
deduct coupons and annuity considerations 
returned under specified conditions in the 
computation of taxable premium, H. 164. 


An Iowa bill would 


taxes, fees, fines, penalties, restrictions, obli 


impose reciprocity 


gations and conditions foreign in 
surers, H. 344. A Maine bill would permit 


supplemental assessments on insurance com- 


upon 


panies up to five years from the time the 
tax was omitted, S. 683. A new schedule of 


insurance company fees would be estab 


lished in Missouri, S. 282. 
Nevada 


would be exempted from payment of the 
premium tax, S. 108. New Hampshire would 


domestic imsurance companies 


establish a new system of taxation upon 


ocean marine insurance based on a tax of 
5 per cent on taxable underwriting profit, 


Hi. 157, 
What the Legislators Are Doing 


The effect of the Jones Act, enacted last 
year in New Jersey, would be changed so 
as to place municipalities in the same posi- 
tion as to the stock 
nonlife insurance companies that they are 
in respect to the larger ones, A. 230. 


taxation of smaller 


A New Mexico bill would provide for the 
gradual reduction of the 2 per cent premium 
total investments 
Mexico securities increased 


tax as the percentage of 
invested in New 
above 50 per cent; investment in excess of 
75 per cent of total investments would free 
a company from the premium tax, S. 118. 
A Pennsylvania bill would continue the tax 
on gross premiums, premium deposits and 
assessments of foreign insurers, H. 218. 


Premium taxes in South Dakota would be 
payable to the Commissioner of Insurance 
rather than to the state treasury, S. 316. 
A West Virginia bill would make domestic 
mutual insurance companies, except farmers’ 
mutual companies, subject to the minimum 
corporation license tax provided for stock 
corporations, S. 94. Another West Virginia 
bill makes foreign insurance corporations 
subject to the foreign corporation license 
tax, S$. 95. A third West Virginia bill would 
rewrite the section dealing with the annual 
returns of insurance companies and defines 
“gross premium,” H. 398 and S. 266. 
Wisconsin’s taxation of domestic life insur 
ance companies would be changed; the tax 
would be set at 0.5 per cent on the first $3 
million of premium income with a gradual 
reduction in the amount of tax on that over 
$3 million from 3 per cent in 1954 on 1953 
business to 2 per cent in 1956 on 1955 busi 
ness and each year thereafter, S. 282. 


Life Insurance 


Life insurers would be required to invest 
at least 75 per cent of the required legal 
reserves for its Arizona business in Arizona 
securities or real estate, H. 204. An Arkansas 
bill would set up a code authorizing and 
governing burial associations, H. 217 and 
S. 139. Connecticut would permit the ap 
proval of life insurance company loans or in- 
vestments by committees other than finance 
and executive committees, H. 1114 An 
Iowa bill would provide that life insurance 
without medical examination could be issued 
up to the amount of $10,000, S. 159. Savings 
banks in Maine would be permitted to make 
loans on life insurance policies, S. 294. 


A minor of 15 years of age or more would 
be permitted in Maryland to contract for 


annuities, Ife and 
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insurance or accident 





sickness insurance on his own life for his 
own benefit or for the benefit of close rela- 
tives, H. 238. Another Maryland bill would 
permit the payment of life insurance pro 
ceeds of $600 or less without letters testa 
mentary where the proceeds constitute the 


entire estate, H. 239. 


\ Nebraska bill would 
group life 


permit the pur 


chase of insurance by credit 


unions, L. 512. Minimum investments of life 
insurance companies in New Mexico securities 
would be set at 75 per cent of the legal reserve 


required on its state business, H. 223. 


New York’s expense limitation law would 
be amended to provide renewal commissions 
of 10 per 
ance other 


cent of premiums for life insur 
than industrial, to provide that 
industrial lite could be ex 
cent if the 


expense limits 


ceeded by 10 per excess Was 
used to compensate or benefit agents, and to 
permit pension and welfare plans for agents 
which would not be considered compensa 
tion and would be exempt from the expens« 
law, A. 1335. Changes 
first year expense limits would be made, A. 


2294 


limitation in the 


Banks and trust companies in New York 
would be permitted to sell life 
A. 1730 and S. 1655. 
life insurance companies in New York could 


insurance, 


Employees of domestic 


have their salaries raised to $10,000 without 
the requirement of a vote authorization, S. 
2400 


A South Carolina bill would permit any 
person named by the insured to be the bene- 


ficiary of life policies issued by fraternal 


benefit associations, S. 117. The 
group life 


procure 
msurance by unions 
Utah, H. 234. In 
Washington, a bill would permit spouses 
to designate any beneficiary of a life insur- 


ment of 


would be permitted in 


ance policy without the consent of the other 
spouse and would permit such beneficiaries 
to receive one half of the proc eeds with the 
other half going to the 


S: 175 


surviving 


Another Washington bill would per- 


spouse 
mit labor organizations to purchase group 
life insurance, would permit beneficiary as 
sociations to admit persons up to 65 years 
of age, and provides the method for deter 
rates in the case of 
A third Wash- 


ington bill would specify that the transfer 


mining ‘benefits and 


juvenile certificates, S. 248. 


of a decedent's interest in the cash surrendet 
value of life insurance carried on another 


person is a transfer subject to inheritance 


taxation, S. 267. 
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\ West Virginia bill provides for and 
regulates the sale of group life insurance, S 


163. 


Motor Vehicle Insurance 


There have been a number of introduc 


tions im various states pertamimg to com- 


One Connecticut bill 
medical payments 


pulsory insurance 


would require coverage 
of $20,000 before issuing a driver’s license, 
H. 486; would require 
liability coverage of $20,000 before vehicle 
registration, H. 1436. A Georgia bill would 


resp ynsibility 


another accident 


require financial proof of 
of 5/10/1 before driving any motor vehicle, 
H. 318. One Illinois bill 


minors to have lability 


would require 
insurance coverage 
of 5/10/1 before driving any motor vehicle 
H. 122; another 
vehicle owners to be insured for $1,000 for 
HH. 30 


Illinois bill would require 


property damage, 


\ Minnesota bill would institute new com 
pulsory financial responsibility requirements 
10/20/5 and would 
addition of a $1,000 medical 
expense provision to all policies. This bill 
also would amend the present security-type 


for resident drivers of 


require the 


financial responsibility law with 
5/10/1 


nonresident drivers, H. 815 


proot re- 


quirements of so as to apply it to 


A compulsory motor vehicle insurance act 
with proof provisions of 5/10/1 has been 
introduced in Pennsylvania, H. 159 and H 
205. Tennessee’s compulsory bill requires 
liability 5/10/1, H 
211. In Washington, the compulsory re- 
quirements would be set at 5/10/2, H. 466 


bills 


would enact security-type financial responsi- 


insurance coverage of 


Two states have introduced which 


bility acts with proof requirements of 5/10/1 
Arkansas, H. 349, North Carolina, 
S. 105. 


and 


Unsatisfied and judgment funds 
would be set up in Connecticut, S. 31, and in 
New York, A. 1882. 
der New Jersey’s 
judgment 


Claim 


The fees required un 


unsatisfied claim and 


fund law of uninsured drivers 
would be raised, and the one dollar regis- 
tration fee on all drivers would be deleted 


from the law, A. 158. 


New York has a bill 


sets up an 


which 


2055. 


introduced 
plan, S. 


assigned case 


A Maine bill would hike the state’s financial 
responsibility proof requirements to 10/20/5, 
S. 147. 
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Motion for a Directed Verdict and 
“What Isn’t a Question of Fact Today?” 


By STEPHEN A. MILWID 


The author presented this paper 
recently before the Society of 
Trial Lawyers of Chicago. He 
is a member of the Chicago law 


firm of Lord, Bissell & Kadyk 


rial by jury in civil 
in the Nor 


present day records 


i gw history of 


t 
actions from its } 


erinning 
Conquest until the 
rendi 


uous struggle to prevent the 


of unreasonable verdicts and the mo 
lor directed verdict is the present day 
ct of that evolution. Its effectiveness 
as such a device today is que stionable, The 
directing a verdict began when 
that 
decide issues of fact upon he 
uurt and not upon 
that 
box 
followed 


practice ot 


the idea was accepted juries must 


basis or evi 
dence produced in open c 
their knowledge of the tacts they 
brought 


with them to the Once 


accepted, it 


yury 


soon 


his idea was 


that where the party bearing the burden of 
; 


proot produced no evidence, the jury could 


not decide in his favor, and the courts 
began directing a verdict 
Syderbottom v 


Strange 649, 93 


the practice of 
against him. ‘The case of 
Smith, decided in 1725 (1 
Eng. Reprints 759), was perhaps the first 
case of a directed verdict on this ground. 


Although the America 
adopted the device of a directed verdict, for 


early courts in 


a considerable period in the history of the 


Motion for Directed Verdict 


development of this procedure, the failure 
by the party having the burden of proof to 
was the 
The 
that 


that day 


produce any evidence whatsoevet 


ground tor directing a verdict 
disputes 
characterized tort 


were well adapted to the ethical and com 


sole 


simple between neighbors 


litigation of 


mon-sense notions of fair play of the jurors 
of that time. 

middle of the last cen 
effect 
of this 
country, but also upon the sphere of judicial 


hange 


However, in the 
the railroad suddenly thrust its 
not only 


tury 
upon the economic history 


soon came a marked ¢ 
mind of 


activity. There 


in the frame of the average jury 


man where the defendant was a railroad 


whose locomotive had caused sparks that 
barn or had 
bull in the 


longer a 


down his neighbor's 
lead 


defendant 


burned 
run down the breeding 
The 
whose 


ere known to the 


county. was no 


individual circumstances 
jury 
was evidence that the 


| could 


pay the verdicts that the jury would award 


neighbor 
The shininess of 


\ 
\ 
1 
i 


t locomotive 


new 


1@ new 
business was a thriving one an: 


and, when the last rail of the first trans 
continental railroad was completed with a 
golden spike, the juries began to pay off in 
kind; the breakdown of the 


fective means in the 


jury as an et- 
administration of 
personal-injury 


‘The 


distinctive 


justice in cases soon 


was 


apparent. average juryman had _ be- 


ly and incurably plaintiff- 


minded, and this attitude has characterized 


155 


come 





him ever since in claims against corporate 
defendants. The courts then turned to 
their power to direct verdicts in an effort 
to assert control over the actions of the 
jury. This was accomplished in negligence 
actions by establishing not only standards 
of conduct by which the defendant’s actions 
were to be measured, but also standards of 
conduct for the plaintiff. Prior to 1850, 
only four cases of record could be found in 
the country that might fairly be said to have 
involved contributory negligence. The 
plaintiff, as the party having the burden of 
proof, was to produce evidence 
that would establish facts showing that the 
defendant failed to measure up to the stand 
ard of conduct required as to his actions 
and that the plaintiff did measure up to the 
standard of conduct required of him. It 
was not very long before confusion began 
to appear in the reports as to what was 
meant by standards of conduct or by the 
facts required to establish standards of 
conduct or what was meant by the failure 
of the olaintiff to produce sufficient evi 
dence to meet the requirements imposed 
upon him by the burden of proof. Here 
originated our present-day problem of what 
is a question of law and what is a question 
of fact. 


required 


Railroad-Crossing Cases 


Among the first cases where an attempt 
was made to resolve these questions were 
the railroad-crossing cases. The court soon 
developed that if the railroad blew the 
whistle of its locomotive or rang its bell, 
that was all that was required by it to meet 
the standard of conduct that the court 
would impose in such a case, whereas the 
plaintiff was more or less placed at his own 
peril when he went upon a railroad track 
In this situation, Mr, Justice Holmes stated 
as recently as 1927 in the case of the 
Baltimore & Ohio Railroad Company v. Good 
man, 275 U. S. 66-69-70 (1927) : 


“When a man goes upon a railroad track 
he knows that he goes to a place where he 
will be killed if a train comes upon him 
before he is clear of the track. He knows 
that he must stop for the train, not the train 
stop for him. In such circumstances it 
seems to us that if a driver cannot be sure 
otherwise whether a train is dangerously 
near he must stop and get out of his 


1In metropolitan areas from two thirds to 
three fourths of all jury verdicts are in favor 
of the plaintiffs. (Annual Report of The 
Judicial Council (1948), Table 6, 94-99 and 
“Twenty-third Report of the Judicial Council of 
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vehicle, although obviously he will not often 
be required to do more than to stop and 
look. It seems to us that if he relies upon 
not hearing the train or any signal and 
takes no further precaution he does so at 
his own risk. If at the last moment Good 
man found himself in an emergency it was 
his own fault that he did not reduce his 
speed earlier or come to a stop. It is true 
as said in Flannelly v. Delaware & Hudson 
Co., 225 U. S. 597, 603, that the question of 
due care very generally is left to the jury. 
But we are dealing with a standard of conduct, 
and when the standard is clear it should be 
laid down once for all by the Courts.” {Italics 
supplied. ] 


Negative Testimony 
and the Issue of Fact 


The courts also scrutinized the plaintiff's 
evidence to ascertain whether or not there 
any evidence to question of 
fact as respects the foregoing standards of 
conduct. As late as 1945, the Illinois Su- 
preme Court adhered to the rule that nega- 
tive testimony by the plaintiff’s witnesses 
that they heard no warning signal was not 
sufficient to raise an issue of fact, for the 
court decided on January 17, 1945, in Traum 
bo v. Chicago, Burlington & Quincy Railroad 
Company, 389 Ill, 213, 220-221: “In an action 
against a railroad company the testimony 
of witnesses, as here the testimony of the 
night marshal of Leland, that they heard 
no warning signal is merely negative in its 
character and does not tend to raise an 
issue of fact as to whether the warning was 
given.” Nine months later, on September 
19, 1945, the Illinois Supreme Court in the 
case of Berg v. New York Central Railroad 
Company, 391 Ill. 52, 61 held: 


was present a 


“We conclude that the negative evidence 
of plaintiff's witnesses as to the sounding 
of the bell or the blowing of the whistle 
raised an issue of fact with positive testi 
mony of defendant’s witnesses on the same 
subject. There was a conflict in the evi 
dence on this issue and its weight was for 
the jury. The negative testimony of plain 
tiff’s witnesses was sufficient to sustain the 
finding of negligence when attacked by a 
motion for judgment non obstante veredicto.” 


No mention is made in the Berg case of the 
decision of the court on this question nine 





Massachusetts,"’ 32 Massachusetts Law Quarterly 
84 (1947). 

2? Malone, ‘‘The Formative Era of Contributory 
Negligence,”’ 41 /llinois Law Review 151, 158 
(1946). 
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months earlier in the JTrumbo case and, 
coming as quickly as it did after the Trumbo 
case, the Berg case is illustrative that the 
concepts of what is and what isn’t a ques 
tion of fact or what is sufficient to consti 
tute a fact for the jury to 
letermine are no longer fixed and 
lished, but have been drastically changed 
and are in a period of flux. 

The 
+} 


the earlier 


question of 
estab 


that were 


railroad 


concepts established by 
had 
meated into other negligence actions. For 
example, in cases of a person injured by an 
unusual jerk or jolt of a vehicle in which 
he was riding, many jurisdictions soon re- 
quired something more than the plaintiff's 
own testimony to get to the jury. Corrob- 
orated proof by the testimony of other 
evidence that other 
were thrown by reason of the same com 
plaint for, as Mr. Justice 
Cardozo stated—while he was on the New 
York Court of Appeals—with respect to 
such a plaintiff in the case of Murphy v 
Steeplechase Amusement Company, 250 N. Y. 
479, 482, 166 N. E. 173, 174 (1929): “He 
help himself to a verdict in 
instances by the addition of the facile com- 
ment that it threw him with a jerk.” That 
1929. In a case tried recently in 
the Municipal Court of Evanston against 
i bus company, the plaintiff was her own 
sole-occurrence witness. She testified that 
forward in the 
bus in preparation to her departure; 


cases also per- 


Witnesses or persons 


was required, 


cannot such 


was in 


moving 
the bus 
stopped with a sudden jerk and she fell to 
the floor, 


she was moving 


and thereby incurred serious 
bodily injuries. Three fellow bus passengers 
and the 


came to a stop without any jerk or other 


bus driver all testified that the bus 


unusual movement, and their testimony was 


corroborated by a witness outside of the 
bus who saw the bus come to a stop. Yet 
the plaintiff's testimony was held by the 
trial judge to be sufficient to permit her 
to go to the jury. The jury disagreed, and 
a mistrial was declared and the case reset 


ior trial at an early date. 


Public Turns to Legislative 
for Relief 


Faced with the earlier decisions in the 
railroad cases, the general public and, parti 
cularly, the employees of the railroad soon 
resorted to the legislative branch of both 
state and federal governments for relief. 
The statutes enacted with respect to safety 
requirements at railroad crossings supple 
mented and in many instances completely 


Motion for Directed Verdict 


replaced the standards of conduct estab 
lished by the courts. The injured railroad 
employees found in the Federal Employers’ 
Liability Act (45 United States Code Sec 
tion 51) and the Safety Appliances and 
Equipment Act (45 United States Code 
Sections 1-16) completely new havens for 
questions of fact to be passed upon by the 
jury. “Mr. Dooley” was once reputed to 
have stated that the United States Supreme 
Court followed the election returns. The 
decisions of the courts as to what is a 
question of law and what is a question of 
fact after the enactment of this legislation 
similarly appear to follow the legislative 
trend so expressed 


Question of Fact 
Decides Williams Case 


In the case of Wilhams v. New York Cen 
tral Railroad Company, 402 Ill. 494 (1949), the 
plaintiff was injured while working as a 
brakeman on one of the defendant’s inter- 
state trains. One of the charges of negli 
gence in the complaint was that the defendant 
was careless and negligent in that it used 
a boxcar without a running board thereon, 
contrary to the provisions of Section 11 of 
the Safety Appliances and Equipment Act 
Under this particular provision of the statute 
the Interstate Commerce Commission pro 
mulgated rules requiring all boxcars to be 
equipped running boards, but made 
no such requirement for a gondola car. The 
rules prescribe the standards of safety-ap 
pliance equipment to be used on the respec 
tive specified types of cars, including boxcars 
and various types of gondola cars. The de 
fendant contended that the car in question 
came within the gondola-car classification. The 
evidence showed that it had been a boxcar, 
but that the roof and running board had been 
removed therefrom prior to its use on the 
trip in question. The defendant maintained 
that when a car is changed from one type to 
another, under the rules of the Interstate 
Commerce Commission the safety appli 
ance of the new type which the recon 
structed car most nearly approximates must 
be applied and that in the particular case, 
when the roof and running board were re 
moved, the car was thereby converted from 
a boxcar into a gondola and, as such, was 
not required by the rules of the Interstate 
Commerce Commission to be equipped with 
a running board. Certainly, it would ap- 
pear that with the rules of the Interstate 
Commerce Commission court 
and the record as to the complete descrip 
tion of the car in 


with 


before the 


question not disputed 
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in any way, the question was one of law as 
to whether the car was a gondola type. The 
Illinois Supreme Court decided otherwise, 
page 503: “It 


is a question ot tact to be 


would this 
decided by the 
jury upon the evidence in the record as to 


Stating at seem 


the two types of cars, box and gondolas, 


the description of same, and the various 
points of similarity to and difference of each 
of them from car 291872, in the condition 
it was at the Judg 
ment in the amount of $40,000 for the 


plaintiff was affirmed. 


time of the accident.” 


In the case of McManaman v. Johns 
Manville Corporation, 400 Ill. 423 (1948), 
judgment for the plaintiff in the amount of 
$25,000 was affirmed. The defendant had 
pleaded an defense that the 
plaintiff, a freight conductor for the Elgin, 
Joliet & Company, 
was engaged in switching operations on the 
defendant’s premises, his employer, and the 
defendant, were all operating under and 
subject to the terms of the Workmen's 
Compensation Act of the State of Illinois 
and that by Section 29 of the act, his only 
remedy was against his employer for bene 


The 


defendant in 


additional 


Eastern Railway who 


fits according to the terms of the act. 
proof offered by the 
support of its special defense was a stipula- 
tion of the parties that the plaintiff and his 


only 


railroad employer were operating under the 
workmen’s compensation act “except when 
operating in interstate commerce.” At the 


close of all the evidence, the trial court 
motion to strike the 
The Illinois Supreme 


affirming this ruling, analyzed the facts in 


sustained a special 


defense Court, in 


the record insofar as they related to inte 
intro 
duced in evidence by the plaintiff and which 
showed that the cars involved in a switch 
had brought to the 
premises for the purposes ot being loaded 
for ultimate dispatching At that time the 
railroad had no record of out-of-state desti 
nation for either the loaded cars or any 
that it might take away. Subs« 


quent to the accident, bills of lading were 


state commerce—facts that were all 


ing operation been 


empties 


received by the railroad which showed 
destinations of the loaded cars to points 
The defendant contended 


that the question whether the plaintiff was 


outside the state 


engaged in interstate commerce at the time 
of the accident was an issue of fact to be 
determined by the jury. The supreme court 
rejected this contention and held that since 
the facts here were not disputed, the ques- 


tion became one of law and that the con- 


’ Malone, work cited at footnote 2. 
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that the 
were engaged in interstate commerce as a 


clusion of the trial court parties 


No quarrel can 
it is sub 


matter of law was correct. 
be had with this decision, yet 
mitted that the with 
description of the car involved in the case 
of Williams v. New York Central Railroad 
Company, above, were also undisputed and 
the court had before it the pertinent regu- 


facts respect to the 


lations of the Interstate Commerce Com- 
mission as the standard to be applied- yet 
it was held that there a question of fact 


for the jury had been presented. 


It would certainly that interpreta- 


tion of a completion-and-acceptance clause 


seem 


of a highway construction where 


the facts 


contract 
undisputed would be 
a question of law and not a question of fact 


again are 


to be determined by the jury. In the case 
of O’Brien v. Musfeldt, 345 Ill. App. 12 


(1951), the plaintiff alleged that the defend- 
ant construction company was in possession 


had failed 
barricade 
that the 
accident o¢ 


and 
warning and 
defendant denied 
where the 


of a portion of a highway 
to place proper 
and the 
part of the 
curred was in its care and possession but 
alleged that that part of the road had been 
completed and State of 
Illinois. It does not appear from the opinion 


signs, 


road 


accepted by the 


that there was any dispute as to what part 
of the construction work had been accepted 
by the state and opened to the public and 
what work was to be The 
construction contract itself was introduced 
in evidence, and yet the appellate court held 
that plaintiffs their 
pleadings that the pavement in question 
where the accident occurred had been fully 
completed State of 


other done, 


since the denied in 


and accepted by the 


Illinois, the question was one for the jury 


Effectiveness of Doctrine of 
Contributory Negligence Impaired 
When a court 


strue a 


a jury 
court 
statute 
Commission 


to con 
will 


and 


will permit 
and 
interpret a 


contract when a 
permit a 


Interstate 


jury to 
Commerce regula 
tions pertaining to safety devices, such as 
involved in Williams v. New York 
Central Railroad, above, on the theory that 
are questions of fact for the jury, 
it is not very difficult to explain the aban 
donment in the general negligence field 
by the courts of their function of establish- 
ing standards of conduct for plaintiffs as a 
matter of law. 
of contributory 


were 


these 


The growth of the doctrine 
negligence* has more than 
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‘The 


dissipated 


doctrine itself is 
when the 
courts refuse to establish standards of con 


duct 


come ~:.6369 stop 


almost completely 
pertaming to the doctrine but permit 
the issue to go to the jury as a general 
question of tact. 


Standards of Conduct 
for Defendants 


An even more forcible way of dissipating 


the doctrine of contributory negligence 


adopted by the courts is the establishment 
of standards of conduct to 


fendants must conform. 


which the de- 
During the period 
when the defense of contributory negligence 
meant something, plaintiffs developed the 
device of joining a willful-and-wanton count 
to the and they 
could then go to the jury on the theory that, 
even if the plaintiff were guilty of contribu 


general-negligence count 


tory negligence, that defense was not avail 
able to the defendant guilty of willful and 
wanton conduct. This proposition was most 
strikingly set forth in the case of Schmidt 
301 Ill. App. 28 (1939), where 
pedestrian, while 
crossing from the south side of a thorough 
fare toward a island 15 feet to the 
north He testified that as he started to 
looked to the and saw an 
automobile being driven in the 
tracks about 125 feet 
west of where he stood, and he estimated the 
speed of the 30 or 35 miles 
He admitted that he was 50 feet 
west of the crosswalk and that although 
there were traffic signals controlling traffic 


v. Anderson, 


plaintiff, a was injured 


satety 
Cross he west 
¢ astbound 
eastbound streetcar 


automobile at 
per hour. 


at the crosswalk, he did not notice the color 
of the lights in the traffic signals, since he 
was not concerned with the lights, and that 
watching the traffic. When the 
automobile was about 30 or 40 feet west of 
him and he was a little over halfway to the 
safety island, the automobile swung out of 
tracks turned 


he was 


the car and towards him. 


Plaintiff's complaint contained a_ general 


count and a willful and wanton 
At the 


court, on the 


negligence 


count close of all the evidence, the 


trial defendant’s motion, di 


rected a rdict of not guilty as toa willful 


and wanton count. The case went to the 


jury on a general-negligence count, and a 


verdict finding the defendant not guilty was 


returned. Plaintiff’s motion for a new trial 


was overruled. On appeal, the court re- 


versed the judgment and remanded the 
cause for a new trial, holding that the issue 
of guilt under the willful and wanton count 


should have been submitted to the jury. 


Motion for Directed Verdict 


The appellate court, in so holding, set up 
the following conduct for de- 
fendants operating vehicles where safety 
islands are invoked (301 Ill App. 39): 


standard of 


‘There is evidence that plaintiff stepped 
time when defendant 
rails; that when 30 or 40 


feet distant, defendant turned his car from 


into the street at a 


was driving in the 


the rails for the purpose of passing between 
the safety island and the curb. He then had 
pavement 15 feet in width in 
which to drive his automobile. 
ample room tor him in which to travel in 
the center or on the right side of the south 


a stretch of 
There was 


side of the pavement Instead, he drove 
close to the safety island and struck plaintiff 
had almost reached a place ot 
this have 


garded the testimony of defendant. 


when he 
disre- 
There 
is a clear contradiction in the testimony of 
plaintiff and the testimony of defendant, A 
perusal of the testimony convinces us that 
the court was in error in withdrawing from 
the jury their right to pass on the wilful and 
wanton count of the complaint.” 


safety. In statement we 


The reason for this holding is most clear- 
ly stated by the court itself at page 40: 


“We are that the question of 
defendant’s wilful and wanton conduct was 
fact which should have 
submitted for the determination of the jury. 
On that 


no defense.” 


satisfied 


an issue of been 


charge, contributory negligence is 


The development of the doctrine of con 


structive willful and wanton conduct on the 
part of the defendant also finds its origins 
in the establishment by the courts of new 
defendants. In 
Kiel, 252 Ill. App. 550 
(1929), the plaintiff, a pedestrian, started to 

She was 
above het 
When she was approximately in the 
middle of the street, she was knocked to the 
pavement by the 
Plaintiff admitted that she didn’t see the 
automobile until it struck her. The defend- 
ant admitted that he didn’t see the plaintiff 
until the time of the impact. There was 
evidence that the intersection at which the 
accident occurred was a busy 


standards of conduct for 


the case of Gannon v 
Street 


cross a 


on a rainy day. 


carrying an umbrella. straight 


head 


detendant’s automobile 


inter 
Louis. The 
trial court permitted plaintiff to go to the 
jury 
and the willful-and-wanton count 


street 
section in the City of East St. 


on both the general-negligence count 
The jury 
returned a general verdict in the amount of 
$6,500. On appeal, the defendant contended 
that there was no testimony by anyone to 
that the defendant 
deliberately ran into the 


intentionally or 
plaintiff. The 
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defendant argued that the failure on his part 
to see the plaintiff until his automobile 
collided with her, while negligent, could not 
be stated to amount to willful or 
conduct. The appellate court rejected the 
pages 55 


wanton 


contention, and stated at 557-558 


“It is the clear duty of an automobile 
driver to have regard for the safety regula 
take 
existing conditions at the 
place where an injury may occur. The 
defendant did not look, when it was his 
duty to be on guard and 
under control, at a busy street intersection 


where he was bound to know that pedes- 


tions provided by law, and to into 


consideration 


have his car 


trians might be crossing. 


“It was peculiarly the province of the 
jury to determine, under all of the circum- 
stances, whether he was guilty of such a 
degree of negligence as could be said to be 
wilful or 
ger through 
when it could have been discovered by the 


wanton. Failure to discover dan 


recklessness or carelessness, 
exercise of ordinary care, may ofttimes be 
considered wilful or wanton negligence. See 
Brown v. Illinots Terminal Co. . . and 
Fromm v. Seyller, 245 Ill. App. 392, where 
many decisions of our courts are quoted 
and commented upon in reference to the 
duties and obligations of drivers of auto- 
mobiles upon the public highway. In view 
and the facts in this 
record, we are of the opinion that the evi- 
dence supports the finding of the jury that 
the defendant was guilty of wilful or wan- 
ton negligence.” 


of these decisions 


Plaintiff in Respect to 
Contributory Negligence 


On the other side of the fence, regarding 
the standard of conduct of the plaintiff as 
respects the question of contributory negli- 
gence, compare the decision of the appellate 
court in the case of Palmer v. Loveless, 342 


Ill. App. 60 (1950). The evidence showed 
that on May 15, 1946, about 7:30 p. m., 
the plaintiff, a 14-year-old boy, attempted 
to cross a north and south street in the 
business section of the City of Gillespie, 
Illinois, midway between two intersecting 
streets. Plaintiff testified that he and two 
other boys started across to get some ice 
cream and that he was running—not fast, 
just jogging—and that the other boys were 
also running—but not fast, and not racing 
—and that he did not see the defendant’s 
automobile, which was coming on without 
lights, until just before he was hit. He also 
admitted that after he got to the hospital, 
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he told his mother not to blame the driver 
of the car because he ran into the car. One 
of the other boys testified that he remem 
bered telling the defendant’s attorney on 
the morning of the trial that just before the 
he had said to the other boys 


The 
trial court reserved its ruling on a motion 


accident 
“The last one across is a monkey.” 


for a directed verdict, and when the jury 
returned a verdict of $3,500, a judgment 
notwithstanding the verdict was entered 


in favor of the defendant. The appellate 
reversed and remanded the case for 
a new trial, holding that the plaintiff had 
made out a prima-facie case of due care 
on his part. 
on this issue, 
that “plaintiff 
merely jogging across the street, and that 
when plaintiff got to the car tracks, he 
glanced to the north but did not see the 
defendant’s car.” 


court 


In reviewing the testimony 
the appellate court 
running fast but 


stated 


Was not 


In the Palmer case the plaintiff was 14 
years old. In the case of Celner v. Cen 
tral Illinois Electric and Gas Company, 
343 Ili. App. 310 (1951), the plaintiff was a 
youth 18 years of age who drove with his 
brother to a large walnut tree adjoining a 
public road for the purpose of gathering 
walnuts. He climbed into the tree and 
a short time thereafter was discovered by 
his brother unconscious and badly burned 
by an electric wire erected by the defend 
ant. The complaint alleged that it had 
been the custom of various persons, includ 
ing children, to gather walnuts from walnut 
trees along the side of the road in question 
and that the defendant, knowing that, was 
obiiged to construct and maintain its trans- 
mission wires in such a manner as to not 
cause injury to such persons who might be 
in, on or about said trees but that, notwith 
standing its duty in this respect, the defend- 
ant negligently and carelessly constructed 
and maintained two transmission lines in 
such a manner that the wires passed through 
branches and foliage of the tree in question 
about 30 feet above the ground and 25 
feet below the top of the tree. The case 
was tried before a jury, which found the 
issues in favor of the plaintiff and assessed 
his damages at $3,500. Motion for judg 
ment notwithstanding the verdict was sus 
tained. The evidence showed that the plaintiff 
was a young about 18% years of 
age at the time of the accident, and that 
he was a high school graduate and had 
some experience with electrical appliances 
and knew the danger connected with high 
voltage wires. The appellate court affirmed 
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the judgment of the trial court and held, 
as a matter of law, that the plaintiff had 
failed to prove that he was in the exercise 
of due, diligent and reasonable care for his 
own safety, and that the plaintiff had failed 
to prove any negligence on the part of the 
defendant as the proximate cause of his in- 
juries, since “it is difficult to understand 
that they [defendant] could anticipate a 
young man with the knowledge of electri- 
city, and the danger connected therewith 
would climb a tree at least 30 feet in the 
air and come in contact [with] and be 
burned by one of the wires on their line.” 
Quaere: What would the appellate court 
have done if the 14-year-old plaintiff in the 
Palmer case, above, had “trotted” down the 
road and climbed said tree with no knowl- 
edge of electricity? 


I recommend your reading not only the 
supreme court opinion and the two appel- 
late court opinions in the Lindroth v. Wal- 
green case (13 NEGLIGENCE CAseEs 836, 329 III. 
App. 105 and 338 Ill, App. 364), but also 
the first opinion of the supreme court before 
it granted a second petition for rehearing 
and then you will see the complete evolu- 
tion of the answer to the question: “What 
isn’t a question of fact today?” when you 
have a seven-year-old badly injured plaintiff 
and a $65,000 jury verdict. 


Burden of Proving 
Causal Connection on Plaintiff 


Robson v. Pennsylvania Railroad Company, 
337 Ill. App. 557 (1949), and Blarjeske v. 
Thompson’s Restaurant Company, 11 NEG. 
GENCE Cases 1076, 325 Ill. App. 189 (1945), 
are two cases dealing with the related prob- 
lem of the burden of the plaintiff to show a 
causal connection between the alleged neg- 
ligence of the defendant and the plaintiff’s 
injuries. In the the plaintiff 
was a locomotive fireman who testified that 
he had attempted to dislodge an obstruction 
in the conveyor loft of the stoker, and that 
he had shut off all the steam, but neverthe- 
less the worm gear which he had 
placed in a neutral position made about six 
revolutions and caught his hand and twisted 
At the same time plaintiff expe 
severe jolt in his left 


Robson case 


also 


it around. 
rienced a 
terrific pain in the back of his neck and numb- 
ness in his left arm. There was no immedi- 
ate injury or crushing of the skin, finger, 
after the six revolutions of 

At the close of all the evi- 
dence, defendant’s motion to strike the testi- 
mony of Drs. Turner and Hamilton, who 


arm, a 


wrist or arm 


the worm gear. 


Motion for Directed Verdict 


had testified on behalf of the plaintiff, was 
allowed and defendant’s motion for a di- 
rected verdict was sustained. The appellate 
court reversed and rejected the defendant’s 
contention that the plaintiff's case may not 
be sustained by mounting one presumption 
upon another. The defendant contended that 
taking plaintiff’s statements and generaliza- 
tions as a whole—as they pertained to the 
unexpected turning of the worm gear with 
the steam power shut off and clutch out of 
gear and with no immediate injury or crush- 
ing of the skin, fingers, wrist or arm upon 
six purported revolutions of the worm gear, 
but with indirect physical consequences up 
in the region of the neck—they did not have 
contents sufficient to induce acceptance to 
“reasonable minds functioning judicially.” 
The appellate court reviewed the foregoing 
testimony and then concluded at pages 
574-575: 

“The burden of proving a causal connec- 
tion was on plaintiff. He introduced com- 
petent which should have 
passed upon by the jury. Should the verdict 
be for plaintiff and the defendant file and 
argue a motion for a new trial, it would be 


evidence been 


the court’s duty to determine whether under 
the law and the evidence the verdict should 
be allowed to stand.” 


Ouare: Does the significance of the ap- 
pellate court’s reference to a possible verdict 
for the plaintiff on the second trial and the 
function of the court to then 
whether under the law and evidence such 
a verdict should be allowed to stand indi- 
cate some doubt on the part of the appellate 


determine 


court as to the correctness of its decision? 
The purpose of permitting the court to re- 
serve its ruling on a motion for a directed 
verdict until after the verdict has been re- 
turned is purportedly to avoid the necessity 
case should the trial court 


Here in 


of a retrial of the 
be in error in directing a verdict. 
the Robson case we have 
there was already one trial, a new trial was 
now to be required by the ruling of the 
appellate court, and the court was already 
contemplating a possible third trial, Even 
more difficult to explain is the procedure 
followed in Blarjeske v. Thompson’s Restau 
rant Company, above. There the two plain 
tiffs had beef 
purchased at the defendant’s restaurant and 
within 15 to 45 minutes 
the sandwich became very ill and suffered 
from diarrhea for approximately two hours 
Then taken to a doctor, 
pumped their stomachs, The doctor testifies 


a situation where 


eaten a_ roast sandwich 


after consuming 


they were who 


| 
] 
i 


to finding pieces of meat with green mol 
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affixed in the washings from their stomachs. 
The plaintiffs also testified that the sand 
wich had a peculiar taste and that the meat 
appeared dark in color and very dry. The 
case was tried to a jury and resulted in a 
joint verdict in favor of the plaintiffs for 
$600, which approximated the special dam 
judgment thereon 
The appellate court reversed on the ground 
that the plaintiffs had failed to 
any connection between the eating 
beef sandwich and the subse 
illness, and remanded the cause for 


ages, and was entered 
establish 
causal 
of the roast 
quent 
a new trial, stating on this point at pages 
194-195: 
“Although Dr 
tiffs, he 
his diagnosis, no hypothetical question seek- 
ing to 


Moses testified for plain- 
was not at any time asked to state 
causal connection was 
propounded to him, and he did not testify 
that there 


there 


establish a 


might or could have been, or that 
connection between 


beef 


was any causal 
sandwich and 
illnesses of plaintiffs. The 


was required to speculate upon that 


the eating of the roast 
the subsequent 
jury 
issue. Assuming that the meat had a covet 
ing of green mold, there is no evidence that 
the green mold could, might or did cause 
plaintiffs’ The burden 
plaintiffs to show a causal connection be- 
tween the 
wich and their subsequent illnesses 


illnesses. Was on 
sand- 
A jury 
to determine disputed 
mere conjecture. 
Rowman v Stores, 345 Ill. 110; 
Walraven v. Sprague, Warner & Co. [4 Nec 
LIGENCE Cases 112], 235 Wis. 259, 292 N. W 
883; Coca-Cola Bottling Co. v. Wood, 197 
Ark. 123 S. W. (2d) 514 Jecause of the 


failure of plaintiffs to make the necessary 


eating of the roast beef 


cannot be allowed 
questions of fact from 


Woodway 


cause of their illnesses, 
that the 
versed without remandment, We are 
that the judgment 


versed, but that the parties should be given 


proot as to the 
judgment be re 
of the 
should be re- 


defendant asks 


opinion 


an opportunity to retry the case.” 


No reason 


defendant’s 


was given for rejecting the 
that the 


reversed without remandment. 


request judgment be 


Courts May Recissert 
Control over Jury Verdicts 


Although the 
this paper show the trend to permit a jury 


recent decisions cited in 


upon practically phase of 


cases in the general negligence field, there 


to pass every 


are a few rays of hope on the horizon that 
the courts may yet attempt to reassert their 
control over the reasonableness of jury ver- 
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dicts, and in several recent instances have 
re-established judicially determined stand- 
ards of conduct to sustain directed verdicts 
where the plaintiffs failed to show any de- 
viation on the part of the defendant from 
those standards. In Schmelzel v. Kroger 
Baking Company, 19 NEGLIGENCE CASEs 259, 
342 Ill. App. 501 (1951), where the plain- 
tiff slipped on a piece of lettuce leaf on 
the floor of the grocery store operated by the 
defendant, the that the 
piece of lettuce was about the size of a half 
dollar and that the store had swept 
out two or three times during the day prior 
to the occurrence and was well lighted, so 
that there was no difficulty in seeing. In 
Dixon v. Hart, 19 NeGcuicence Cases 1125, 
344 Ill. App. 432 (1951), where, on appeal, 
a judgment for $9,000 in favor of the plain- 
tiff customer against the defendant depart- 
ment store was reversed, the evidence showed 
that the 
tile floor 
four weeks prior to the accident and where 
the plaintiff had maintained that the floor 
was “slick.” 


evidence showed 


been 


an asphalt 
three or 


customer had fallen on 


which had been waxed 


Even encouraging is the holding 
of the appellate court in the case of Simmons 
v. South Shore Hospital, 18 NecGliceNceE CASES 
27, 340 Ill. App. 153 (1950), where the ap- 
pellate court judgment 
on a directed verdict in favor of the defend- 
The patient had fallen from 
a hospital cart during a heart attack occur- 
ring in an X-ray laboratory while the tech- 


more 


affirmed a entered 


ant hospital 


nician was absent from the room for about 
film for a 
doctor. That the appellate court was cogni 
the fact that 
conduct for 


two minutes obtaining an X-ray 


it was establishing a 
future 
remarks as to the 
153): 


zant of 
standard of 


cases Was 


evident by its public 


policy involved (340 Ill. App 


“We must not shut our eyes to the obvi- 
ous consequences ot imposing unreasonable 
upon 
extension of plaintiff's view, the technician 


burdens hospitals. Under a logical 
would not have been free to place the films 
in the tank in the darkroom off the labora 
tory without being negligent for she would 
not then have been in position to prevent 
Simmons from falling. We think that all 
reasonable minds should and would agree 
that the answer to the precise question is 
that the defendant had no obligation not to 
leave Simmons for about two minutes under 
is that 


directing a 


the circumstances. Our conclusion 
the trial 


verdict on count one.” 


court did not err in 


It is submitted that the present runaway 
trend of excessive verdicts does raise a sub- 
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stantial question of public policy. The courts 
should recognize that the paying 
such judgments is ultimately borne by the 
general public. Recently, papers 
carried two significant One 
the prediction made during an automobile 
show that the demand for automobiles as a 
necessity is such that in the 
future the number of automobiles in 
will double. The other article concerned the 
more immediate future, when it announced 
that public-liability 
rates were being increased 20 per cent. The 
function of the court in affording some so- 
lution to this question of public policy is 
clear for, as it has been said: “It is the judge 
upon whom the responsibility for the rea- 
sonableness of a verdict rests for his is the 


cost or 


Chicago 


articles. was 


foreseeable 


use 


automobile insurance 


decision whether the probabilities are so 
closely balanced that reasonable men can 
way. If he fails to 


should be directed or set 


decide either direct a 
verdict which 
aside a verdict which should be set aside, 
then and only then can a verdict be un- 
can be dis- 
taking on the 
function of judicially establishing standards of 
conduct for both plaintiffs and defendants 
rather than submitting the determination of 
such standards to the jury as questions of 
fact. 

At the start of this paper | 
ence to Mr Holmes 


clusion, | 


function 
court’s 


reasonable.” * This 
charged by the 


made refer- 
and, in 
again to his 


Justice con- 


wish to return 
admonitions that if the courts “left every case 
without rudder or compass to the jury, they 
would simply confess their inability to state 
part of the law which they 
required the defendant to know,” and for the 
violation of which defendant would be held 
to respond in Also, Holmes 
stated: 


a very large 


damages.° 


“When a judge rules that there is no evi- 
dence of negligence, he does something more 
than is embraced in an ordinary ruling that 


SALT DOWN THE FACTS FIRST 


“When the embarked on the 


practice of law, his father [an attorney ] 


writer 


this admonition Always salt 


facts first: the 


gave him 
down the 
The trial 


to heed this counsel 


law will keep.’ 


bench and bar would do well 
In the very nature 


of things, it is impossible for a court to 


* Adler and Michael, ‘‘Trial of an Issue of 


Fact,’’ 34 
(1934) 


Columbia Law Review 1462, 1490 


Motion for Directed Verdict 


He rules that 
the acts or omissions proved or in question 
do not constitute a ground of legal liability, 
and in this way the law is gradually enrich- 
ing itself from daily life, as it should. Thus, 
in Crafton v. Metropolitan Railway Co., the 
plaintiff slipped on the defendant's stairs 
and was severely hurt. The cause of his 
slipping was that the brass nosing of the 
stairs had been worn smooth by travel over 
it, and a builder testified that in his opinion 
this 
circumstance and the absence of a hand-rail. 
There was nothing to contradict this except 
that great numbers of persons had passed 
over the and that no accident had 
happened there, and the plaintiff had a ver- 
dict. The court set the verdict aside, and 
ordered a nonsuit. The ruling was in form 
that there was no evidence of negligence 
to go to the jury; but this was obviously 
equivalent to saying, and did in fact mean, 
that the railroad company had done all that 
it was bound to do in maintaining such a 
staircase as was proved by the plaintiff. A 
hundred other equally concrete 
will be found in the text-books.” 


Although the cited in this paper 
show that the instances referred 
to by Holmes have been not only chiseled 
away but are practically demolished and 
that the pendulum has practically swung 
the full 


the cases 


there is no evidence of a fact 


the staircase was unsafe by reason of 


stairs 


instances 


cases 


“concrete” 


distance to the othe 
cited at the end of 
indicate perhaps the beginnings of a return 


extreme, yet 
this pape 
to the courts’ once again assuming the fun 
tions prescribed by Holmes and, 
re-establishing the motion for a di 
effective control 


thus, once 
again 
rected verdict as an over 
jury verdicts to insure their reasonableness 
The answer to that question lies not only 
in the hands of the trial judges and the ap 
pellate judges, but also, and perhaps pri- 
marily, in the hands of the trial lawyers. 


[The End] 


enter a valid judgment declaring the rights 
of parties to litigation until the facts on 


which those rights depend have been 


‘salted down’ in a manner sanctioned by 
by S. J. 
Ervin, Jr., North Carolina Supreme Court, 
Starling, June 9, 1952. 


law.’—From opinion written 


in Erickson VU 


> Holmes, The Common Law, p. 112. 





THE LONG WALK 


WORKMEN’S COMPENSATION 


Are Present Benefits Adequate? 


“This is going to be an initial step in this matter in the United States, and the 


insurance people here and everywhere say: ‘We don’t know where we are. 


We 


are afraid of this thing, because it is going to make insurance high,’ and we shall 


do the cause a serious harm unless we begin with some moderation. 


Having 


learned to walk, we can then run a little and do what the gentlemen suggest ought 
to be done, and what many of us would like to see done; that is, get it up higher, 
if we can stand it. . . . So for that reason I am going to vote for the lower 
limit, hoping that the thing will so work that, as time goes on, the thing may be 
made more liberal.”—From the remarks of Hollis R. Bailey, Chairman of the 
Special Committee on Uniform State Laws to Prepare a Uniform Workmen’s 
Compensation Law, quoted in Proceedings, Conference of Commissions on Com- 
pensation for Industrial Accidents, held in Chicago, November 10-12, 1910. 


This article is reprinted from the 


F all the social legislation existing in 

the United States, none exceeds in impor- 
tance the laws relating to industrial injuries 
During the year 1952 there were in this 
country in excess of two million disabling 
work injuries.’ The cost of these occupa- 
tional disablements to industry and labor 
exceeds $4.5 billion a year.? In human terms 
there resulted last year 15,000 deaths and 
84,000 injuries causing permanent disability, 
of which permanent total disability was the 
end result in 1,500 cases.’ 

Workmen's legislation arose 
in the early years of this century as a more 
humane method for dealing with the stag 


compensation 


* United States Department of Labor, Bureau 
of Labor Statistics, release dated February 5, 
1953 

2 Maurice J. Tobin, ‘‘The Nation's Next Steps 
in Safety,"’ quoted in Proceedings, President's 
Conference on Industrial Safety Bulletin No. 
112, United States Department of Labor (1949), 
p. 7. 
* See footnote 1. Estimated in terms of the 
cost in productivity, when present and future 
effects are considered, these injuries resulted 
in the loss from the labor force of 206,000,000 
man-days, which is equivalent to a year's full- 
time employment of about 687,000 workers. 
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gering effects of industrial injury than that 
which had been provided by the common 
law. The great delay and expense incident to 
civil litigation, combined with the treacherous 
legal defenses of contributory negligence, 
assumption of risk and the fellow-servant 
rule, made the common law no longer prac- 
of meeting the hazard of 
occupational injury in an industrial society. 
The passage of the first British Compen- 
sation Act in 1897 heralded the beginning 
of a new era,* and formed the impetus for 
a movement which was to result in work- 
men’s compensation acts in every state of 
the union’ 


ticable as a wavy 


Workmen's 
Journal 18 


Larson, ‘‘The Future of 
6 NACCA Law 
(1950). Professor Larson notes that Britain, 
whose statute served as a model for most 
American statutes, has abandoned its privately 
insured and judicially administered compensa- 
tion system and made compensation merely one 
department of its comprehensive national social 
insurance administration. 

5In 1910, New York passed the first com- 
pensation act. The following year ten states 
enacted workmen's compensation acts. By 1920 
forty states had adopted similar acts, and in 
1950 Mississippi became the forty-eighth state 
to adopt a workmen's compensation act 
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1910-1952: 


By HAROLD A. KATZ 
and ESTELLE M. WIRPEL 


The proponents of the early acts looked 
on them as modest beginnings in the great 
task of providing workers with ever in- 
creasing security against the effects of in- 
dustrial As industry gradually 
became accustomed to assuming the cost of 
its own work injuries, it was expected that 
early minimal levels would gradually rise. 


accidents. 


Little attention has been directed toward 
ascertaining if the succeeding decades have 
justified these expectations. From time to 
time amendments have been adopted in the 
various states increasing monetary benefits, 
and the general assumption has been that 
the trend in benefit levels over the years 
has been upward. This assumption, how- 
ever, has been of a most casual sort, without 
any attempt at careful analysis 


The Scope of the Study 


The purpose of this study is to consider 
what has happened to benefit levels meas- 
ured in real 
pensation from the 
enactment to the 
purpose a major industrial 
is studied. 


terms under workmen’s com- 
time of the 
present day. 

State, 


original 
For this 
Illinois, 
We shall analyze compensation 
payments in relation to average earnings 
then shall compare present 
rates to family budget needs. We shall also 
direct attention to the factor, in addition 
to rate level, which is of utmost importance 
in determining real benefit level, namely 


and now; we 


®° 48 Smith-Hurd Ann, 298 (1950). 

‘Temporary total is compensation paid while 
the employee is totally incapacitated for work 
during the treatment or healing stage. Per- 
manent total is compensation paid for complete 
disability from work for life. Permanent par- 
tial is compensation paid for any wage loss 
occasioned from partial disability which perma- 
nently prevents an employee from pursuing his 
usual and customary occupation. Specific loss 


Workmen’s Compensation 


the waiting period. We shall compare bene- 
fits in work injury situations with benefits 
for injuries or disabilities not connected 
with employment as they apply to employees 
of certain major employers of labor within 
the state. We shall compare Illinois com- 
pensation rates with the rates of other states. 
Lastly, we shall consider the trend in man- 
ual insurance premium rate levels since 
the enactment of the law to compare the 
relative cost burden on employers. 


The Illinois Statute 


The first Workmen’s Compensation Act 
in Illinois was enacted June 10, 1911, be- 
coming effective May 1, 1912. It was re- 
placed by the Workmen’s Compensation 
Act of 1913, which, as amended from time 
to time, remained in effect until 1951. The 
law was recodified in that year with minor 
changes and in its present form bears marked 
similarity to the 1913 act. 

In Illinois, employers bear the risks under 
the act through private insurance companies 
or through self-insurance; Illinois is not a 
“state fund” state. 


Under the Illinois act the basic types of 
compensation provided are temporary total, 
permanent total, permanent partial, specific 
loss, disfigurement and fatal injury.’ In 
this analysis primary attention is given to 
the benefit provisions for temporary total 
and fatal-injury compensation; other types 
of compensation are partially derivative 
from these. 


Compensation is intended by the legis- 
lature to be paid at the same interval that 
wages are paid, generally in weekly install- 
ments. The temporary total-compensation 
rate is important for several reasons: First, 
the compensation rate will determine what 
ultimate loss in earnings the injured sus- 
tains, such being measured by the 
difference between the weekly rate paid and 
the wage which would have been received 
but for the injury. Since the overwhelming 
majority of industrial cases result in only 
temporary disability: ‘The for tem- 
porary disability more accurately reflects 
the nature of the loss than that 
for any other degree of disability.” * Second, 


loss 


scale 


sustained 


is compensation paid for injury to a ‘‘member’”’ 


of the body, being any extremity or any part 
thereof, total or partial Disfigurement is 
compensation paid for impairment of appear- 
ance due to industrial injury. Fatal injury, 
compensation for an accident causing death, is 
paid to surviving dependents. 

‘Arthur H. Reede, Adequacy of Workmen’s 
Compensation (1947), p. 141. 
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these rates are key figures in determining 
the aggregate amount of benefits the injured 
shall receive for specific loss and disfigure- 
ment, and also for all of the various other 
kinds of industrial injuries. Third, the 
maximum amount of compensation paid in 
any period is limited to the amount of the 
compensation rate. 

Compensation for fatal injury is important 
since it sets the maximum amount provided 
in the case of death, and, in addition, under 
statutes such as in Illinois, it fixes the maxi 
mum amount of compensation payable in 
all cases of permanent total and permanent 
partial disability. In cases of total perma- 
nent disability, a pension may also be paid, 
when the amount of the death benefit pay 
ment has been reached. This pension is an 
annual percentage of the death benefit. 

It has not been possible to study every 
facet of compensation historically, but we 
have focused our attention on those aspects 
we consider most important. 


Relationship to Earnings 


Since the passage of the law in 1912, 
maximum amounts payable for injuries which 
temporarily totally incapacitate a worker 
have been increased frorn $12 to $25.50 per 
week for a worker without children or with 
one child. This increase of slightly more 
than double has occurred during a period 





®* The 1914 figure of $12.24 represents average 
weekly earnings of United States production 
workers as computed by the United States 
Bureau of Labor Statistics. However, data for 
average weekly earnings in Illinois manufac- 
turing industries is used for that part of the 
series for which it is available, namely, from 
1924 to present. As Illinois data was not com- 
piled for years preceeding 1924, below is a 
table showing two earnings data series for the 
overlapping years 
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when wages rose to six times their earlier 
level. Average weekly earnings rose from 
$12.24 in 1914 to $74.54 per week in Octo- 
ber, 1952.° (See Chart I on the opposite 
page.) 


In 1913-1914, when the law first was in 
effect, the maximum workmen’s compensa- 
tion payment of $12 per week was just a 
few cents less than average weekly earnings 
of $12.24 for the United States. Thus, the 
maximum workmen’s compensation benefits 
were at a level which was 98 per cent of 
the average earnings of production workers. 
(See Chart II on page 168.) By 1941 work- 
men’s compensation benefits were only 53 
per cent of earnings. In the wartime years 
of the 1940's, earnings increased at a much 
faster rate due to some wage increases plus 
longer hours of work and premium pay- 
ments for overtime hours. As a result, maxi- 
mum workmen’s benefits 
experienced a marked decline to a low point 
representing only 36 cent of 
weekly earnings. 


compensation 


per average 


In October, 1952, with earnings averaging 
$74.54- per week, workmen’s compensation 
benefits were $25.50 at the maximum for a 
family with no children or one child, which 
payment represented 34 per cent of average 
earnings. A family with two children re- 
ceived only $1.70 more each week, which 
payment amounted to 38 per cent of average 
earnings. 

Average Weekly Earnings 


United States 
Manufactur- 
ing Produc- 
tion Workers 


11.82 
12.24 
25.69 
25.60 
26.47 
28.63 
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Illinois 
Manufactur- 
ing Produc- 
tion Workers 


25.26 
27.93 
28.67 





Another indication of the relatively low 
level of compensation benefits is seen when 
one examines the average amount of the 
benefit on a daily basis. The average work- 
men’s compensation benefit per day of work 
lost, including time charges for permanent 
injuries, has been computed by the Division 
of Statistics and Research of the Illinois 
Department of Labor, and, as shown in 
Table 1,” indicates benefit payment per day 
lost for each type of case closed during 
1951. It ranges from 70 cents in fatal cases 
to $2.85 in temporary injuries with an over- 
all average of $1.46. 

With average daily earnings of approxi- 
mately $14, it that benefit 


becomes clear 


TABLE | 


Workmen’s Compensation Paid 
Lost in Illinois, 1951 * 


Per Day 
Average 
Type of Case Income 
Fatal ** $ .70 
Total 1.24 
Partial 1.55 


Temporary 2.85 


Permanent 


Permanent 


Over-all Average 1.46 


* Cases regularly closed during 1951 
** Computed on the basis of average life ex- 
pectancy. 
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Data for 1952 approximated 
Sources 
(1) Average Weekly Earnings 


United States Production Workers, 1914, 1919, 1923 
Illinois Manufacturing Industries, 1924-1952 


BLS 
-Illinois Department of Labor 


2) Maximum Weekly Workmen's Compensation Payments 


(See Appendix I) 


1% Annual Report on 
1951, Part II, Table 9, p. A-13, prepared under 
the direction of Esther Espenshade, chief of 
Division of Statistics and Research of the Illi- 
nois Department of Labor This report on 


Industrial Accidents, 


Workmen’s Compensation 


workmen's compensation injuries is more com- 
plete than that for other states particularly 
in relating compensation to time lost and in 
estimation of accident costs 
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payments have fallen far behind the level 
of earnings, and that the amount of com- 
pensation per day is extremely small. 


Real Values of Payments and Earnings. 
—Another way of looking at the relation- 
ship between workmen’s compensation pay- 
ments and average weekly earnings is to 
examine “real” payments and “real” earn- 
ings. The dollar amounts of workmen’s 
compensation payments and of earnings 
have shifted significantly, becoming quite 
divergent, as seen in Chart III on the opposite 
page. Earnings have risen much faster 
than workmen’s compensation benefits. But 
the cost of living has both risen and fallen 
since 1913 too. Its fluctuations are, perhaps, 
more important in measuring the degree to 
which workmen’s compensation benefits have 
kept (or failed to keep) pace. 


The maximum workmen’s compensation 
payments can be converted into “real” dol- 
lars by relating the actual amount to the 


CPI (Consumers’ Price Index for moderate 
income families).“ Similarly, average weekly 
earnings can be converted into “real earn- 
ings.” As used here, the real values are 
stated in terms of 1935-1939 dollars. 


Real earnings generally rose during the 
period 1913-1952, reaching just over $39 in 
October, 1952. 

During this time, workmen’s compensa- 
tion benefits also reflected real changes in 
value as variations in the CPI reflected price 
changes over the years. In 1913 the real 
maximum weekly workmen’s compensation 
benefit was $16.97, although the money 
benefit was $12. From 1932 on, the real 
value ranged between $14 and $17 per week 
until 1946. Despite increased workmen’s 
compensation benefits every two years be- 
ginning in 1945, actual maximum benefits 
being increased from $18 to $19.50 to $22.50 
to $25.50 per week between 1945 and the 
present time for a worker with no children 


CHART Il 


Maximum Weekly Workmen’s Compensation Payments (No Children or One Child) 


01: Paseeeeees eeeaseset es 


1914 1916 1918 1920 1922 1924 1926 19 
Data for 1952 approximated 
Sources: 
(1) Average Weekly Earnings 
(See sources for Chart I) 


(2) Maximum Weekly Workmen's Compensation Payments 


(See Appendix I) 


“The measure of the cost of living which 


has been used is one developed by the United 
States Bureau of Labor Statistics. This index 
measures changes in prices of items in the 
budget of moderate-income families in cities of 
the United States. It is an index number 
which has, as its base period, prices prevailing 
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in the years 1935-39. Prices at that time are 
arbitrarily set at the index figure of 100. The 
proportionate difference in prices is translated 
into numbers above or below 100. Thus, since 
1913, it is found that the index ranges from a 
low of 70.7 in 1913 to a high of 192.3 in August 
of 1952. 
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Maximum Real Weekly Workmen’s Compensation Payments (No Children or One Child) 
and Average Real Weekly Earnings in IIlinois 
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Sources 
(1) Average Weekly Earnings 
(See sources for Chart I) 


(2) Maximum Weekly Workmen's Compensation Payments 


(See Appendix I) 


(3) Consumers Price Index for Moderate Income Families—BLS 


or one child, the real values fell to about 
$12, $11, and then leveled off at $13 per 
week beginning in 1949, 

Real benefits in 1952 for a family with 
two children were only 90 cents more per 
week than for a family with no children, 
with no differential between childless fami- 
lies and farailies with one child. 


Trend of Real Earnings and Benefits.— 
When real earnings are plotted on the same 
graph as real workmen’s compensation maxi- 
mum payments, the earnings curve trend is 
clearly upward except for 
the depression years (see Chart III). The 
curve of maximum workmen’s compensation 
benefits declined significantly in the earlier 
relatively 


a slight dip in 


years but then remained stable. 
Thus one can see that in a dynamic economy 


with full employment at good wages and 


Workmen's Compensation 


a rising price level, injured employees in 
industry are provided with less and less 
adequate compensation relative to their 
earnings and standard of living. Despite 
the periodic efforts of the state legislature 
to review this legislation, the increased 
workmen’s compensation benefits have not 
been Sufficient to change or significantly 
halt this widening disparity. Table 2 (page 
170) indicates, in 
pened. 


summary, what has hap- 


Percentage of Earnings 


as Basis for Benefits 
All states 
compensation 


provide 
paid an 


that the amount of 
injured worker for 
temporary total disability cannot exceed a 
stated percentage of his weekly wages 

subject to stipulated minimum and maxi 
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TABLE 2 


Real Earnings and Real Workmen’s Compensation 
1952 (1935-1939 = 


for 1914 and 


1914 
$16.86 ** 


Real Earnings (per week) 

Real Workmen’s Compensation Maxi- 
mum Benefits (per week) 
* Latest published data. 
** United States Production Workers. 


*** This is based on maximum benefit of 
$25.50. Approximately three fourths of cases 


mum limits. Under the early compensation 
acts in this country, this percentage was 
generally fixed at about 50 per cent. At 
that time the proximity of minimum and 
maximum compensation rates to average 
earnings was such that compensation rates 
generally bore the desired percentage ratio 
to weekly earnings. The trend in inter- 
vening years has been to increase the per- 
centage relationship generally to around 
two thirds of wages, while still retaining 
specified maximum and minimum ates. 
The limiting effect of a set maximum, which 
the compensation rate may not exceed, com- 
bined with a lag in compensation rate 
maxima, has been such as to render the 
intended ratio a nullity. 


All acts contain a proviso that the weekly 
rate cannot exceed a stated amount. That 
maximum amount is the effective compen- 
sation rate almost everywhere, and the con- 
cept of compensation rates as a percentage 
of wages has, as a practical matter, been 
deserted. When the compensation acts were 
passed, however, the 50 per cent relation- 
ship then prevailing was a realistic ratio. 
This is well illustrated in the following 
extract from the California State Depart 
ment of Industrial Relations Monthly Report: 


“When the maximum rate of $20.83 per 
week was established during the early part 
of this century (1914), it was set well above 
the average wage rate prevailing at the 
time. As a consequence, except for those 
very highly paid, all workers disabled as 
a result of industrial injuries received the 
full amount of 65 per cent of their average 
wages as compensation. 


“In 1913-1914 the average weekly earn- 
ings in manufacturing in California were 
under $18.00 according to a census taken 
by the California Bureau of Labor Statistics 
and published in the biennial report of that 


2 Quoted in Jacob Clayman, Workmen’s Com- 


pensativ? 152), pp. 22-23 
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16.53 


Jenefits 
100) 
Dollar 


Change 
+$22.19 


Per Cent 
Change 
+ 131.6 


Oct. 1952 * 
$39.05 


13.36 *** —3.17 —19.1 


closed in 1950 and 1951 involved injuries to 
workers having no children or one child; for 
such employees the maximum compensation rate 
is $25.50 


agency. Very few rates were above $32.05 
per week which represented the wage which 
at 65 per cent entitled a disabled worker 
to the maximum benefit of $20.83 per week. 
Thus, at the time the compulsory Work- 
men’s Compensation Act was enacted prac- 
tically all manufacturing wage earners were 
assured of receiving the full amount of 
65 per cent of their average weekly earnings 
as compensation benefits if they became dis- 
abled as a result of industrial injuries.” ” 


The lack of meaning in maximum per- 
centage relationships today is well illus- 
trated in Illinois. When the first Illinois 
compensation act was adopted in 1911, it 
provided for a maximum weekly compen- 
sation of $12, which could not, however, 
exceed 50 per cent of his average earnings. 
Since average earnings in Illinois were at 
that time approximately $12 per week, the 
compensation act actually reimbursed an 
employee for one half of his wage loss. In 
the intervening years, however, the legisla- 
ture has ostensibly increased the wage re- 
imbursement function of the act, but in 
fact has achieved the opposite effect. In 
Illinois today weekly compensation rates 
can, as a result of a 1951 amendment, equal 
75 to 97.5 per cent of the worker’s average 
earnings, depending upon the number of 
children. However, about three fourths of 
Illinois workers whose 
in October, 1952, 


average earnings 
$74.54 per week, 
cannot under the statute receive any more 
than $25.50 per week, that being their maxi- 
mum rate. Thus, an act which by its terms 
has provided ever increasing reimbursement 
of wage loss—from the original 50 per cent 
to 75-97.5 per cent at the present time— 
has through the limiting effect of low 
maximum rates actually reduced to sub- 
stantially below the original act the percentage 
of wage loss for which an injured employee 
receives reimbursement under the act 


were 
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The inequity involved in fixing a percent- 
age relationship and then superimposing a 
maximum total amount obtainable has long 
been recognized and was noted by a dis- 
tinguished committee which drafted a Uni- 
form Draft of an Employees’ Compensation 
Code in 1910 1911, following a con- 
ference of all state held in 
Chicago. The committee of three, which in- 
cluded Wigmore from Illinois, 
observed: 


and 
commissions 


Professor 


“In the first place we have inserted no 
maximum for the weekly benefit receivable. 
It involves an inequality of treatment, if 
the percentage of wages is to form the basis 
of compensation. 

“The shortening of the period in some cases 
by the limit as to maximum total amount is 
also questionable as to equality, 

“The limit can be maintained under this 
law if uniform and fair, but there is danger 
in first declaring that the basis is a per- 
centage of the wage and then placing a 
uniform amount as the limit. This would 
mean an arbitrary cutting off at a certain 
amount, and would only mean greater per- 
centages in some cases than in others 

“We can provide perfect equality by de- 
claring that all may have an equal percent- 
age of wages during disability, not to 
exceed an equal number of years. This is 
fair to the employee and not unfair to the 
employer. We therefore recommend that 
the final clause fixing a maximum 
amount, be omitted. 


The only state which in effect permits 
compensation rates to maintain a fixed per- 


1% Conference of Commissions on Compensa- 
tion for Industrial Accidents, Proceed‘ngs 
(1910), p. 351 

4 This budget covered the period from the 
spring of 1946 to the summer of 1947. It was 
developed ‘‘to find out what it costs a worker's 
family to live in the large cities of the United 
States The budget was designed to represent 
the dollar cost required to maintain a family 
of four at necessary health and efficiency levels 
for participation in community activities It 
is a measure of an ‘‘adequate American stand- 
ard of living.’’ Budget levels for Chicago are 
used throughout this discussion 

1% It was prepared by the Division on Family 
and Child Welfare of the Council of Social 
Agencies of Chicago 1946 (Obdtained from 
Encyclopedia Britannica Library Research Serv- 
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centage relationship to wages by not super- 
imposing an artificial barrier in the form of 
a modest maximum is Arizona. There 
temporary payments are fixed at 65 per 
cent of actual wages, and can rise as high 
as $150 per week. Disability payments for 
work injuries for civil employees of the 
United States Government range from two 
thirds to three fourths of wage loss, not 
exceeding $121.15 per week. 


Relationship to Budget Minimums 


Since workmen’s compensation laws are 
sometimes viewed as legislation designed to 
sustain an injured worker and his family at 
minimal levels until he is able to resume 
gainful employment, a comparison of work- 
men’s compensation benefits with minimum 
family benefits has been undertaken. Two 
budget estimates present interesting com- 
parisons: first, the City Worker’s Family 
Budget for 34 Large Cities of the United 
States (developed by the United States 
Bureau of Labor Statistics);“ second, the 
Chicago Standard Budget for Use by Social 
Agencies.” 

In 1946 the BLS budget totalled $2561 
for the cost of goods, services and rent for 
a family of four. Meanwhile, the Chicago 
standard budget totalled $2183 for the cost 
of goods, services and rent. Workmen’s 
compensation benefits for a family with 
two children were $19.20 per week or $998 
per year. 


Benefits Compared to Budget Levels for 
a Four Person Family.—The cost of goods, 
services and rents for a four-person family 
rose from $2561 to $3831 between March, 
1946 and August, 1952. This was a rise of 
$1270 or 50 per cent. If one applies this 
percentage increase to the Chicago stand- 
ard budget figure of June, 1946, of $2183, 
one finds that it represents an increase of 
$1083 for a total in August, 1952, of $3266 
for a family of four. 


ice). This budget would be clearly classified 
as a minimum budget since it was designed as 
the standard for public assistance cases. In 
order to establish comparable budget figures, 
a family with comparable age and activity 
under the Chicago standard budget was se- 
lected to match that of the BLS budget. Thus, 
similar levels of cost for food, clothing and 
other essentials were used. Since the amount 
of rent under the Chicago standard budget is 
not stated in dollar terms, the same rental basis 
as the BLS budget is used. The housing costs 
including utilities under the BLS _ budget 
amounted to $664 per year. The difference 
between this and the utility allowances under 
the Chicago standard budget was allocated to 
rent under this budget. Thus, household costs 
under both budgets are identical. 
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The maximum workimen’s compensation 
weekly benefit in 1952 of $27.20 for a family 
with two children represents an increase of 
only 42 per cent over 1946 and amounts 
to only $1414. Thus, on a budget basis 
the workmen’s compensation lagged by 19 
per cent on top of the existing wide gap 
between it and minimum adequate budget 
standards. 


In 1946 the BLS “maintenance” budget 
was about two and one-half times as great 
as the workmen’s compensation benefit; the 
minimum Chicago standard “subsistence” 
budget was better than twice the workmen’s 
compensation benefit. In 1952, the disparity 
is even greater. The BLS budget is 2.7 
times larger than the workmen’s compensa- 
tion benefit. The Chicago standard budget 
is 2.3 times larger. 


It can be seen that the workmen’s com- 
pensation rate of $25.50 per week paid in 
1951 and 1952 for full disability to a family 
with no children amounts to $1326. The 
comparable BLS budget figure for a two- 
person family is $2490.% Here the BLS 
budget is about 1.9 times as large as work- 
men’s compensation benefits. Thus, for a 
family with no children, workmen’s compensa- 
tion benefits are slightly better relatively 
compared with workmen’s compensation 
benefits for families with two or more 
children. It must be noted that workmen’s 
compensation benefits have not differentiated 
between no children and one child since 
1929. When the additional dependency 
allowance was first put into the act by 
amendment in 1917, however, it did provide 
an allowance for each child, including the 
first. (See Appendix I on pages 178-179.) 


Relationship of Payment 
to Size of Family 


The maximum workmen’s compensation 
weekly benefit payments in 1951 and 1952 
were $25.50 for a family with no children 
and the same with one child. When family 
size includes two children, benefits go up to 
$27.20; with three children—$30.60; and, 
with four or more—$34. Stated another 
way, a second child means $1.70 more each 
week; a third child—$3.40 more; a fourth 
child—$3.40 more; and additional children 
—nothing Table 3 shows these 
relationships.” 


1% Bureau of Labor Statistics, City Worker’s 
Family Budget (1947), p. 47. 

%7It should be noted that Illinois is one of a 
minority of states which has progressive family- 
size payments for temporary disability. The 
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more, 


TABLE 3 


Workmen’s Compensation Maximum Annual 
senefit Payments for Various-Sized 
Families in Illinios 
1951-1952 
Maximum Increase per Child 
Payments Dollars Per Cent 
$1326 
1326 0 
1414 $ 88 
1591 177 


Family Size 

0 children 

1 child 

2 children 

3 children 

4 (or more) chil- 
dren 

5 (or more) chil- 
dren 


1768 


1768 


TABLE 4 

City Workers Family Budget for 
Various-Sized Families 

August 1952 
Total Increase per Child 
Cost Dollars Per Cent 
$2130 
2915 $785 37 
3676 761 26 
4323 647 18 
4891 568 13 


BLS 


Family Size 


1 person 

2 persons 
3 persons 
4 persons 
5 persons 


If one applies the correction factor for 
size of family to the BLS budget for Au- 
gust, 1952, one can see where significant 
differences in amounts of money are needed 
as family size changes. In Table 4 the 
cost of the budget for various-sized families 
is shown and both the dollar and percent- 
age increases for each additional member 
over the next smaller size are shown. 

A comparison of Table 3 and Table 4 
shows clearly the wide disparity between 
the basic workmen’s compensation rates 
and the budget levels for each size of family. 
It further shows the inadequate relationship 
between the amounts necessary under budget 
costs of living and workmen’s compensa- 
tion payments for each additional child. 
The BLS budget costs one quarter more 
(26 per cent) for the first child, which is 
the greatest additional child 
Workmen’s compensation payments do not 
increase at all at this point. The second 
child costs another 18 per cent under the 
budget for a total increase of 48 per cent. 
In contrast, the workmen’s compensation 
payment rises only 6.6 per cent. In terms 


increase per 


others are Idaho, Massachusetts, Michigan, Mon- 
tana, Nevada, North Dakota, Oregon, Utah, 
Washington and Wyoming. In other states the 
size of the family of the injured worker does 
not affect the compensation rate. 
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of dollars, two children cost $1408 more 
than total costs in families with no children 
under the BLS budget. Workmen’s com- 
pensation allows only a fraction more per 
year—$88. Another interesting and unreal- 
istic feature of workmen’s compensation 
payments is that the third child increases 
the amount of the allowable payment 12.5 
per cent—a significant percentage increase. 
It declines very slightly for the fourth child 
and where more than 
four children are in the family. The BLS 
budget, however, has a steadily declining 
percentage increase as family size increases. 


does ne it increase 


Cost of Living and Benefits 
for Death or Total Disability 


In the case of death benefits (or perma- 
nent total disability benefits), the actual 
benefit in 1913 was $3500. In 1951 and 
1952 the payment was $8160. The real 
benefit (again in terms of CPI adjustment) 
was $4950 in 1913 and $4397 in 1951. These 
figures are for a widow with two children. 

A widow with no children received the 
same benefit in 1913 as a widow with two 
children. However, in 1951 and 1952 her 
money benefit was $6800—or $3664 in terms 
of real benefit. 

Amendments increasing benefits apply 
only to workers injured on or after the effec- 
tive date of the amendment. Adjustments 
to workmen’s compensation legislation do 
not apply to injuries incurred in the past. 
Thus a man permanently disabled in 1927, 
entitled to maximum benefits, received $300 
per year pension for life based on 8 per cent 
of the death benefit of $3750 after the death 
benefit amount had been exhausted. His 
income in 1952 would still be $300 annually 
but in terms of purchasing power this 
would now be equivalent to about $150. 
Under other forms of social legislation— 
for example, unemployment compensation 
or security laws covering old age 
pensions—benefits have been increased by 
amendments to the law. 


social 


Distribution of Costs 


Another consideration of the effectiveness 
of the Workmen’s Compensation Law in 


1% Four states currently have laws providing 
payment for temporary disability from work 
due to nonoccupational causes. They are Cali- 
fornia, New Jersey, New York and Rhode 
Island. A comparison of the maximum weekly 
payments for occupational and nonoccupational 
disabilities in those states, from the United 
States Department of Labor, Bureau of Em- 
ployment Security, Significant Temporary Dis- 
ability Insurance Data, 1951 (1952), is as follows: 


Workmen's Compensation 


TABLE 5 


Percentage of Wage Loss Compensated in 
Industrial Cases Closed in Illinois, 1951 * 


Percentage 
Borne by 
Injured 
Employee 

04 

89 

14 86 

29 71 

13 37 
Annual Report on Indus- 

Part II, Table 9, A-13 


Percentage 
Borne by 
Employer 

6 
ll 


Type of Case 
Fatal 
Permanent 
Permanent 
Temporary 
Average 

* State of Illinois, 
trial Accidents, 1951 


Total 
Partial 


Illinois is the percentage of wage loss com- 
pensated (as seen in Table 5). In cases 
closed in 1951 in Illinois the average com- 
pensated wage loss ranged from 6 per cent 
for fatal injuries to 29 per cent for temporary 
disabilities. The average compensated wage 
loss was 13 per cent. The average percent- 
age of wage loss which was therefore borne 
by the injured employee was 87 per cent. 


Benefit Payments 
for Off-Job Injury and Disease 


Illinois has no law providing for tempo- 
rary disability payments for employees 
disabled from nonindustrial accidents and 
diseases.” However, in Illinois and else 
where large numbers of employers have 
within the past decade instituted private 
insurance plans, either unilaterally or through 
collective bargaining. These insurance plans 
often pay substantially higher disability 
benefits for any nonoccupational sickness 
or injury than the effective maximum pay 
able under both the Illinois Workmen’s 
Compensation Act and the Illinois Occu- 
pational Diseases Act. The maximum 
weekly compensation rate in over three 
fourths of the cases closed in Illinois in 
1950 was the rate applicable to those either 
childless or with only one child.” That rate 
is now $25.50 per week. 

A of of the major em- 
ployers in Illinois reveals the following 


survey some 


Compensation for Disability 
Industrial Nonindustrial 
$35 $25 
30 30 
32 26 
Rhode Island 28 25 
*Tilinois Department of Labor, Annual Re- 
port on Industrial Accidents in Illinois, Part II, 
Compensation Cases Closed in 1950 (1951), 
Chart 7. The weekly unemployment compensa- 
tion benefit in Illinois is $27 


California 
New Jersey 
New York 
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maximum weekly rates in effect for tempo- 
rary disability from work due to nonindus- 
trial accidents and illness: 

Weekly 


Maximum 


Employer 


American Brake Shoe Com- 


pany 

Caterpillar Tractor Company 

Deere & Company 

Ford Motor Company 

General Motors Corporation 

Illinois Bell Telephone Com- 
pany 

International Harvester Com- 
pany 

George D. Roper Company 

Standard Steel & Wire 
Company 

United States Government 

United States Steel 
ration 

Western Electric Company 


$60.00 
35.00 
30.00 
43.60 
45.50 


Full wages ” 


42.50 
40.00 


38.50 
Full wages?” 
Corpo- 

26.00 
Full wages ’* 


The Waiting Period 


One of the 
determining effective compensation for in- 
juries is the so-called waiting period. This 
is the time which must elapse between disa- 
bility and commencement of benefits. The 
importance of the waiting period can hardly 
The American Accident 
Table indicates that nearly half (47.1 per 
cent) of industrial injuries cause disability 
lasting a week or less. This means that in 
all those cases the employee bears the full 
burden of any lost time incurred. According 
to Reede, 44 per cent of temporary injuries 
are barred altogether by the waiting period, 
while another 45 per cent are compensated 
but not for the time lost during the waiting 
period.” 


most signifiicant factors in 


be overestimated 


The purpose of the waiting period has 
generally said to be twofold: first, 
to exclude minor injuries, the cost of which 
can be borne by the worker, and the cost 
of insuring which is out of proportion to 


been 


2° Tilinois Beil employees with two years em- 
ployment received full pay for four weeks, half 
pay for nine weeks The period of benefits 
increases with term of employment, with an 
employee with 25 or more years of seniority 
receiving full pay for a maximum of 52 weeks 
Of approximately 40,000 employees, 30,000 have 
two vears or more of service 

21 Federal employees, industrial as well as 
white collar, accrue sick leave at the rate of 
13 days a year with full pay. Sick leave may 
accumulate from year to year 

2 After two years service, Western Electric 
employees receive up to four weeks full pay, 
and half pay for an additonal nine weeks 
After 25 years service, employees receive full 
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the benefits which would be disbursed, and, 
second, to minimize the danger of fraudu- 
lent claims. 


The general trend in state compensation 
acts has been decidedly toward reduction 
of the waiting period. This indicates a 
general recognition by state legislators that 
either the purposes of the waiting period 
are not sufficiently important socially to 
justify the harsh effect of throwing the full 
cost of industrial injury upon the worker 
for the periods initially prescribed, or that 
neither fraud nor unreasonable costs result 
from shortening the waiting period. In 1915 
the bulk of the state laws required a two- 
week waiting period before compensation 
payments began.™ Today, however, the 
two-week waiting period is practically non- 
existent in compensation acts. One state, 
Oregon, has no waiting period at all, while 
16 states have waiting periods of from one 
to five and an additional 33 states 
have waiting periods of one week.” There 
is no evidence of any kind from the experi- 
ence of the nine states and the federal 
government which have waiting periods of 
only three days, or Alaska with a one-day 
waiting period, or even Oregon which for 
some time has had no waiting period, that 
any significant problems either of cost of 
administration or of fraud have resulted 
from a reduction of the period. 


days, 


Since 1912 Illinois has had a unique wait- 
ing period of “six working days.” ™ Since the 
standard work week has dropped from six 
to five working days during the intervening 
years,” the waiting period has accordingly 
lengthened. The effective waiting 
has, thus, for most employees, increased in 
Illinois since the passage of its first compen- 
sation act, and in this regard Illinois stands 
alone. Illinois, which in the beginning had 
one of the more liberal provisions regarding 
the waiting period, now has one of the 
longest effective waiting periods in the 
country. Today, Illinois is almost the only 
state where an employee may not be eligible 


period 


pay yp to one year, with half pay for an addi- 
tionat 13 weeks. A gradual progression is pro- 
vided between these extremes, depending upon 
the term of employment. 

23 Work cited at footnote 8, pp. 30-31. 

** Work cited at footnote 8, p. 58 

‘’ Work cited at footnote 8, p. 58. 

2° Work cited at footnote 12, p. 21 

77 Laws of Illinois (1911), p. 317 

**In 1911 the average weekly work schedules 
in all manufacturing industries was in excess 
of 56 hours per week. Peterson, Survey of 
Labor Economics (1947), p. 436. By 1952 the 
standard work week was 40 hours per week. 
The author's estimates are based on annual 
reports of the Bureau of Labor Statistics. 
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for compensation on the eighth day of total 
incapacity after the injury, or even under 
some circumstances after a longer period 
of total disability.” Illinois, like the bulk 
of the other states, has in the intervening 
period provided that if the disability extends 
bevond a specified period of time, compen- 
sation shall be paid from the first day of 
injury. The date for retroactive payment in 
Illinois is 28 days. Eleven states set this 
date at 14 days or less,” and an additional 
seven states have waiting periods initially 


of only three days or less.” 


We have shown how sstate legislatures 
outside of Illinois have increasingly reduced 
the length of the waiting period. Quite 
significantly, employers have seen even less 
justification for a blanket waiting period if 
one is to judge from what they have done 
in their own nonoccupational insurance 
programs. 

Six of the largest industrial employers 
of labor in the State of Illinois are the 
United States Steel Corporation, the West- 
ern Electric Company, the General Motors 
Corporation, the Ford Motor Company, the 
International Harvester Company, and the 
Caterpillar Tractor Company. All of these 
companies have insurance plans covering 
employees disabled from work due to non- 
industrial accident or sickness, as has been 
indicated, Under these plans the waiting 
period has been entirely eliminated in all 
cases of accidental injuries by the first five 
employers named; in the latter five, no wait- 
ing period is required in all cases where the 
employee is hospitalized. The elimination 
of the waiting period in the case of non- 
occupational injuries, and in all cases re- 
quiring hospitalization, by major employers 
in their own group insurance plans would 
seem to be clear indication that the argu- 
ments which have been advanced to justify 
the waiting period have been of questionable 
practical validity. 


With temporary total disability payments 
in nonindustrial cases well above compen- 


sation rates in many instances, and with 


many of these employers‘having also aban- 
doned the waiting period in connection with 
their nonoccupational coverage for accidental 


* This would be the case where in the par 
ticular plant one or more of the days of the 
week, in addition to Sunday, was not a working 
day, due to the five-day or shorter work week, 
an intervening holiday or any other reason. 

3° Work cited at footnote 12, p. 21 Fourteen 
days: Arizona, Connecticut, Mississippi, Rhode 
Island and South Carolina; ten days: Wiscon- 
sin: eight days: Massachusetts and Wyoming; 
seven days: New Hampshire; five days: North 
Dakota and Nevada. 


Workmen’s Compensation 


injury, it can be seen how relatively far 
behind compensation benefits have lagged. 
For example, consider the case of a Ford 
Motor Company employee in Illinois, hav- 
ing one child, who would qualify for maxi- 
mum benefits under the compensation act 
of $25.50 per week or $43.60 under the 
group insurance plan in effect among the 
corporation’s employees. Assuming that 
such an employee were to be temporarily 
totally disabled from work for two weeks, 
he would receive the sum of $25.50 for the 
two-week period if the disablement resulted 
from an injury on the job, the first week 
being eliminated by the waiting period. If, 
however, on the other hand, the injury 
resulted from an accident unrelated to his 
employment, he would receive for his 
temporary total incapacity the sum of $87.20 
for the same period of time, or well over 
three times as much! 


Supplementing Compensation Rates 


Employers have in a number of cases ac- 
cepted the fact of the inadequacy of work- 
men’s compensation benefit levels and have 
instituted, either unilaterally or through 
collective bargaining, plans supplementing 
statutory rates. An employee of Western 
Electric may receive full pay during a disa- 
bility that lasts up to a year, if his term 
of employment with the company is long 
enough. Moreover, regardless of the length 
of the disability of such an employee, if it 
results from his employment, he will be 
paid half pay as long as it lasts.” An em- 
ployee of the Illinois Bell Telephone Com- 
pany who is injured in the course of his 
employment can receive full pay for as 
much as a year, and half pay for a period 
not exceeding six years, depending again on 
the length of his employment. The Exide 
Battery Company in Chicago supplements 
workmen’s compensation benefits up to the 
actual wages of the injured worker. The 
Standard Steel and Wire Company, with 
plants in Batavia and Chicago, supplements 
compensation rates to $38.50 per week, 
while the Cribben & Sexton Company of 
Chicago’ supplements compensation rates 
by $25 per week. The William D. Gibson 


31 Work cited at footnote 12, p. 21. None: 
Oregon; three days: Delaware, Maryland, Mis- 
souri, Utah and Washington, in addition to 
Rhode Island, South Carolina, Wisconsin and 
Wyoming. 

2 As explained in a letter from a representa- 
tive of the Western Electric Company, dated 
November 14, 1952: “The benefits paid in 
accident disability cases are greater under prac- 
tically all conditions than those required by 
law."’ 
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Company of Chicago pays full wages for 
the first week of disability due to industrial 
injury, which period is ordinarily rendered 
noncompensable due to the waiting period.™ 
Moreover, even if the disability lasts long 
enough to bring into play the retroactive 
provision of the statute, no repayment of 
the initial week’s wages or credit is required 
Employees of both Illinois Bell and West- 
ern Electric also receive compensation from 
the first day of injury for all work acci- 
The Motors Corporation 
supplements compensation to the level paid 
under its group insurance plan, which maxi- 
mum weekly benefit is $45.50 per week. 


dents. General 


The Rockford area in the state furnishes 
an excellent illustration of the extent to 
which management has joined with unions 
to increase allowances to employees injured 
on the job. Two employers—the Forest 
City Bit & Tool Company and the Ma- 
rengo Foundry—pay full wages for up to 
13 weeks.* The George D. Roper Company 
and the Sundstrand Company both have a 
maximum compensation rate of $40, pro- 
viding it is no more than two thirds of the 





#% Other provisions In the contract between 
the William D. Gibson Company and the United 
Steel Workers of America, CIO, which directly 
or indirectly affect the question of industrial 
injury, are as follows: 

“Any employee who suffers an injury on the 
job, while employed by the Company, which 
renders him physically incapable of performing 
the regular duties of his job classification, shall 
be offered another job for which he is physically 
qualified without any reduction from his former 
wage rate regardless of seniority. ... 

“The Company agrees to continue to make 
reasonable provisions for the safety and health 
of its employees at the plant during the hours 
of their employment, and to continue to pro- 
vide protective devices or any other equipment 
necessary to protect them from injury. 

“The Company and the Union and its mem- 
bers agree to comply with the safety, sanitary 
and fire regulations. 

“Safety hazards shall be handled immedi- 
ately. The Company shall recognize the Union 
Safety Committee, each assistance committee- 
man being a member and shall cooperate with 
the Union Safety Committee Chairman. Union 
and Management Chairman shall tour the 
plant at any time 

“The Company agrees to recognize a Work- 
men's Compensation Committee of three (3) 
Union members who are appointed by the Union 
to investigate workmen's compensation cases 
in the plant on Company time and meet with 
Management on agreed to dates. 

“The Company agrees to recognize the 
Union's Community Services Committee and 
cooperate in helping with the welfare program 
of its employees.”’ 

% The applicable provisions in the collective 
bargaining agreements at both plants are 
identical, and the language, which goes beyond 
the question of rates, is as follows: 

‘‘An employee injured while working for the 
company shall be permitted medical aid or 
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employee’s regular wages. The Burd Piston 
Ring Company and Liberty Foundries supple- 
ment compensation rates by $10 per week 
for a maximum of 13 weeks. 

The benefits paid the large number of 
federal employees in Illinois is based on 
the Federal Employees’ Compensation Act, 
under which an employee receives, during 
a period of occupationally incurred total 
disability, from two thirds to three fourths 
of his regular rate of pay, with a maximum 
of $525 per month. 

All this seems to suggest that a number 
of employers in the state have recognized 
the inadequacy of present statutory rates. 


Illinois Compensation Rates 
Compared to Other States 


Approximately 30 states have weekly 
maximum compensation rates higher than 
that of Illinois, the nation’s third industrial 
state.” If the nation’s ten indus- 
trialized states are compared, I]linois ranks 
tenth in terms of its weekly compensation 


most 


treatment on Company time, on the day of the 
injury and during any day thereafter on which 
he works for the Company. If an employee 
entitled to medical treatment at Company 
expense has good and sufficient reason to be- 
lieve the medical treatment given by the doctor 
procured by the Company is not suitable, he 
may select his own doctor. The cost of such 
medical treatment shall be payable in accord- 
ance with the Workmen's Compensation Act 
of Illinois 


“Any employee in the bargaining unit who 
is hurt during his hours of employment, or 
contracts a disease or illness arising out of and 
in the course of his employment, shall be paid 
his guaranteed hourly wage for all hours lost 
due to such accidents, disease or illness. Such 
payment by the Company shall include Work- 
men's Compensation payments when and if 
Workmen's Compensation is paid. These pay- 
ments by the Company shall continue for a 
period of not to exceed thirteen (13) consecu- 
tive weeks.”’ 

All of the provisions cited here and hereafter 
in the Rockford area are embodied in agree- 
ments between the respective managements and 
the UAW-CIO. 


* For purposes of comparison the maximum 
range of temporary total payments in Illinois, 
$25.50 to $34 per week, depending on the num- 
ber of children, has been translated into the 
average weekly maximum compensation rate in 
Illinois. A summary of all cases closed in 1950 
in Illinois showed that 75.9 per cent of all per- 
sons either had no children or one child and 
hence fell within the minimum maximum rate, 
now $25.50; that 12.9 per cent had two children 
and would fall in the $27.20 per week rate; that 
6 per cent had three children and would qualify 
for the rate of $30.60; and that 4.9 per cent had 
four or more children, thus qualifying for the 
maximum maximum, which is now $34 per week 
See Annual Report on Industrial Accidents in 
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rate for temporary total disability, while in 
the first 15, Illinois’ rank is fourteenth, top- 
ping only Texas.™ 


The Trend in Insurance Rates 


Up to now we have been considering how 
injured workers have fared under work- 
men’s compensation legislation as it goes 
well into its fourth decade. We shall now 
consider how employers have done under 
the act measured in terms of workmen’s 
compensation insurance-premium rates in 
Illinois, as well as elsewhere.” 


While the reader is likely to visualize 
compensation insurance rates as a continu- 
ally ascending curve, as have most 
employer labor costs in the modern era 
with so much emphasis on social legislation, 
the fact is otherwise. Since 1912 workmen’s 
compensation insurance rates in Illinois 
have declined 42.7 per cent, even including 
the effect of intervening amendments to the 
law.™ The decline, excluding the effect of 
such amendments to the law, would have 
been 69.4 per cent.” 


been 


During the period from October 31, 1938, 
to December 1, 1952, 


sation manual rate levels in Illinois declined 


workmen’s compen- 


(Footnote 35 continued) 


Illinois, Part II, Chart 7 (1951) Distributing 
the 3 per cent unaccounted for in the same 
ratio as the remaining 97 per cent, the weighted 
average maximum compensation rate for tempo- 
rary total disability in Illinois is found to be 
26.50 per week. This effective rate of $26.50 
is then compared to the maximum weekly com- 
pensation rates for temporary total disability 
in all of the states as compiled by the United 
States Department of Labor in the January, 
1953 issue of Labor Information Bulletin, pp. 
6-7. On the question of comparing state com- 
pensation acts on the basis of the rate for 
temporary total disability, the Bulletin states at 
p. 7: ‘‘The accompanying chart showing the 
benefits for temporary total disability can be 
used as a yardstick to compare compensation 
benefits under the various laws, for it is in this 
category that most compensation cases fall."’ 


%* Industrial States with Compensation Rate 


Industrial Maximum Weekly 

State Ronk * Compensation Rate ** 
N. Y 1 $32 

Pa. 2 30 

Ill. 3 25.50-34 (weighted av- 

erage $26.50) 

Ohio 4 32.20 
Mich. 5 28-38 
N. J. 6 


* The states in order of industrialization by 
value added by manufacture, Census of Manu- 
facturers, 1947, revised May 5, 1950. 

** United States Department of Labor, Labor 
Information Bulletin, January, 1953, at pp. 6-7 


Workmen’s Compensation 


32.4 per cent, including the effect of all 
amendments to the law. During the same 
general period, the corresponding change 
for the country as a whole was a decline 
of 14 per cent, including the effect of the 
law amendments. Excluding amendments 
to the law, Illinois rates declined 52.9 per 
cent below their base, while the country-wide 
decline was 35.6 per cent from its base.” 


A study of the decade from 1941 to 1951 
shows that Illinois compensation premium 
levels declined 26.8 per cent compared to 
a countrywide decline of 19.1 for the same 
period. If we exclude the effect of amend- 
ments to the law, Illinois declined 
41.2 per cent during the period, compared 
country-wide of 35.8 per cent. 


rates 
to a decline 
A table showing corresponding figures for 
each of the private-insurance-financed states 
Appendix Ill, page 179." It indi- 
cates that in only three states—Massachu- 
New York and Rhode Island—was 
there an increase in compensation rate levels 
during the period from January 1, 1941, 
through January 1, 1951. 


appears in 


setts, 


Corresponding material was sought from 
the National Council on Compensation 
Insurance relative to occupational disease 
insurance rate changes. The exact material 
sought was not available, according to the 


Industrial Maximum Weekly 

State Rank * Compensation Rate ** 

Calif. 7 35 

Mass. 8 30 plus $2.50 per week 
for each dependent 

Ind. 9 27 

Wis 37 

Conn 11 36 

Texas 12 25 

N.C. 13 30 

Mo 14 30 

Md. 15 32 


7 Compensation insurance premium rates are 
based on the cost per $100 of payroll. 

% During the same period there has been an 
increasing tendency on the part of employers 
to qualify as self-insurers. Since self-insurance 
is voluntarily undertaken, it would appear to be 
a reasonable assumption that costs to self- 
insurers are below insurance costs for the same 
coverage. 

* The source of 
tional Council on 
East 17th Street, New York 3, "New York, ina 
letter dated December 22, 1952. The national 
council is the advisory association established 
by the insurance companies for purposes of 
rate setting. The assistance of the national 
council is gratefully acknowledged. 

“From material supplied by the National 
Council on Compensation Insurance by letter 
dated December 10, 1952. 

"This material was correlated by J H 
Phillips, vice-president and actuary of the Em- 
ployer’'s Mutual of Wassau, from data supplied 
by the National Council on Compensation In- 
surance 


the Na- 


Insurance, 45 


these statistics is 
Compensation 
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national council, but upon its own initative Recommendation for Action 
it did supply successive occupational-disease 


Measured in real terms, workmen’s 
rates since 1936 for three “of the more compensation benefits in Illinois have de- 


” 42 


important classifications. hey showed clined during a period when real earnings 


an average decline in the appropriate occu- and other employer labor costs have risen 
pational manual rate level since 1936 of markedly. Benefit payments and the wait- 
84 per cent in Illinois, including the effect ing period in Illinois suffer in comparison 
of the law amendments. to provisions in the laws of other industrial 
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Minimum and Maximum Weekly Compensation Payments, 1911-1952, 
Under the Illinois Workmen’s Compensation Act as Amended 


eas ie 
Injured employee with children Year of Change 


under 16 or 18 years’ 1911 1917 1919 1921 1925 1927 1929 


Maximum Weekly Compensation Payments 
0 children $12.00 $12.00 $14.00 $14.00 $14.00 $15.00 
1 child 13.00 13.00 15.00 15.00 15.00 15.00 
2 children 14.00 14.00 16.00 16.00 16.00 16.00 
3 children 15.00 15.00 17.00 18.00 18.00 18.00 
4 or more children 15.00 15.00 17.00 19.00 19.00 20.00 


Minimum 
0 children 5. 6.00 $7.00 $7.50 $7.50 $7.50 $ 7.50 
1 child 6.50 8.00 8.50 11.00 11.00 11.00 
2 children 00 9.00 9.50 12.00 12.00 12.00 
3 children 50 10.00 10.50 13.00 13.00 13.00 
4 or more children 50 10.00 10.50 14.00 14.00 14.00 
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Minimum and Maximum Compensation for Death and Permanent Total Disability, 1911-1952, 
Under the Illinois Workmen’s Compensation Act as Amended 


Injured employee Year of Change 
with children 
under 16 or 18 years’ 1911 1915 1917 1921 1925 1927 1929 1931 
Widow—no children 
Regular AYE? $4,000 
Minimum 1500 $1,650 $2,500 
Maximum 3,500 $3,750 4,000 
Widow—!1 child 
Regular AYE 4,000 4, 350 
Minimum 1,500 65 : $2,000 150 3.000 
Maximum 3,500 as 4,000 4,000 20K ) 4,450 
Widow—2 children 
Regular AYE 4,000 4,450 
Minimum 1,500 65 1,850 2,100 2'250 3.100 
Maximum 3,500 4,000 4,250 4,350 4,450 $4,550 4,800 
Widow—3 children 
Regular AYE 4,000 4,450 4,600 
Minimum 1,500 ,65 1,850 2,100 2,350 3,200 
Maximum 3,500 : 4,000 4,250 4,350 4,550 4,700 
Widow—4 or more 
Regular AYE 4,000 4,450 4.600 
Minimum 1,500 1,650 1,850 2,100 2,350 
Maximum 3,500 4,000 4,250 4,350 4,550 4,700 
Prepared by Illinois Department of Labor Division of Statistics and Research. 
1 Refers to children under 16 years for injuries occurring prior to July, 1949, and to children 
under 18 years for injuries occurring after that date. 
2 AYE means average yearly earnings as defined in the act as amended. 


© Letter dated January 22, 1953, - from the foundries, “No. "3082 covering foundries casting 
national council. The three occupational codes _ steel, and No. 3085 covering foundries working 
cited by them were No. 3081 covering iron with nonferrous metals. 
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1939 


$16.50 
16.50 
17.60 
19.80 
22.00 


6,050 


3,520 
6,050 


well as to provisions for pay- 
ment by private employers and the federal 
government for nonoccupational diseases and 
injuries. In recognition of these inadequa- 
les, a nu rs and unions have 
negotiated agreements supplementing the bene 


fits provided by law for 


States, as 


her of en plo r 


industrial injuries 


The material here presented suggests that 
the “walk” which was referred to in the 


Year of Change 


1943 1945 1947 1949 1951 
Weekly Compensation Payments 

$17.63 $18.00 $19.50 $22.50 

17.63 18.00 19.50 22.50 

18.80 19.20 20.80 24.00 

21.19 21.60 23.40 


27.00 
23.50 24.00 26.00 30.00 


$ 8.81 
12.93 
14.10 
15.28 
16.45 


$ 9.00 
13.20 
14.40 
15.60 
16.80 


$ 9.75 
14.30 
15.00 
16.90 
18.20 


$11.25 
16.50 
18.00 
19.50 
21.00 


1943 1945 1947 1949 1951 


$6,800 
4,250 
6,800 


$3,000 


938 


4.700 


50 = $3,750 
6,000 


$3,2 
4,800 5,200 


», 800 
100 


565 


3 525 


5 279 


3,600 4,500 


6,675 


»,800 
5,270 


3160 


3,643 
5,640 


4,650 
7,500 


6,800 
5,440 
9,100 


3,760 
6,463 


3,840 
6,600 


4,160 
7,150 


4,800 
8,000 


6,800 
5,440 
9 600 


3,760 
6,463 


3,840 
6,600 


4,160 
7,150 


4.800 
8,500 


Workmen’s Compensation 








introductory quotation has been a long one 
but not necessarily a forward and 
serious consideration might well be given 
to whether the time has now arrived to “runa 
little and do what the gentlemen suggest ought 


to be done... .” [The End] 


one, 


| APPENDIX Ill 


Percentage Change in Ce mpensation Insurance 
Manual Rate Levels by States (1941-1951) 


Change Exclud- 
ing Effect 
of Law 
Amendments 
— 52.8 
— 48.1 
30.6 
62.1 

11.0 
54.4 
42.9 

— 31.4 
37.8 
53.7 
35.9 
41.2 
—48.2 
50.2 
-48.3 
51.3 

- 33.4 
53.1 
47.9 
30.8 
52.8 
41.7 
12.0 
38.6 
51.9 
57.9 
35.4 
54.4 
41.8 
11.2 
39.0 
48.6 


Composite 
Change 
1941-1951 
46.5 
42.6 


‘State 
Ala. 
Ark. 
Calif. 15.4 
Colo. 48.9 
Conn, 8 
Del. 30.1 
B.C. 26.8 
Fla. 23.7 
Ga. 34.7 
Hawaii 44.3 
Ida. 15.6 
Ill. 26.8 
Ind. 34.5 
lowa 30.5 
Kan. 43.8 
Ky. 25.9 
La. 19.2 
Me. 44.9 
Md. 37.1 
Mass. 30.3 
Mich. 32.5 
Minn. 30.4 
Miss. 12.0 
31.2 
37.0 
48.1 
16.1 
41.7 
28.0 

4.3 
32.8 
37.7 
44.5 — 54.1 
24.9 13.0 
4.6 - 4.6 
27.6 49.4 
21.2 46.1 
Texas 30.8 37.9 
Utah 51.3 -60.6 
Vt 12.7 34.7 
Va. 46.4 50.1 
Wis. 31.9 45.9 
Country-Wide Changes in Com- 

pensation Rate Levels 
19.1 


S. D. 


Tenn. 





The most difficult phase of an extremely vex- 


atious problem with which the estate planner 


is faced is the intelligent integration of 


Business 


The author 1s a member of the Minne 
ota and New York bars, and lecturer 
at the University of Minnesota Lau 
This article, in substance, wa 
printed in the June, 1952 issue of the 
Minne 


School 


ota Law Review 


is to con 


{ers PURPOSE of this arti 
sider some of the estate planning prob 
lems present d by the sole proprietor , Lhe 
importance in the Nation’s economic structure 
of the sole proprietorship becomes obvious 
when it is realized that of the four million 
nonfarming businesses in the United States, 
approximately 70 per cent are conducted 


as sole proprietorships 


A singularly vexatious problem facing the 


estate planner today is that of eflectively 
programming the estate of the person whos 
assets consist primarily of closely held busi 
The sole proprietor presents 
the most difficult that 
Nowhere is the intelligent 


planning 


ness interests 


facet of problem 


need for estate 


more necessary than it 1s im the 


case of the sole proprietor, and nowhere 


have the death problems been more neglected 


Because the sole proprietorship enjoys 


no legal entity apart from the proprietor, 


For an excellent and comprehensive discus- 


sion of the problems considered in this article, 
see White, Business Insurance (1949) 

? Small Business Aids No. 481, Department of 
Commerce (March, 1949) 

* Restatement, Trusts, Vol. 1, Sec. 230, Com- 
ment m (1935); Scott, The Law of Trusts, Vol 
2, Sec, 230.4 (1939); Bogert, The Law of Trusts 
and Trustees, Vol. 3, Sec. 571 (1946): Holmes 
‘‘Business Interests in Estates,’’ 77 Trusts and 
Estates 555 (1943); Adelman, ‘‘The Power to 
Carry on the Business of a Decedent,”’ 36 
Michigan Law Review 185 (1937); Jacob 
“Trusts for Continuing a Decedent's Business 
18 Jowa Law Review 43 (1932) 

4The Central West Distributors’ Adjustment 
Bureau has said “These items, which usually 
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Insurance and the Sole 


his death terminates the business. His rep 
inherent authority t 
continue the proprietorship.’ Upon his death, 


his personal representative is charged with 


resentative has no Oo 


collecting and, in the normal case, yith 


liquidating his assets, satisfying the creditors 


and distributing the remaining proceeds 


according to the dictates of his will or the 
intestacy statutes As far as the law is 
concerned, his business assets and liabilities 
and indistinguishable 


are commingled with 


from his personal assets and liabilities 


Forced liquidation of a going business 


is an unnecessary tragedy. ‘The termination 
of the business impairs the general economy, 
a better 


tate jobless and, of course, interrupts fam- 


leaves loyal employees—deserving 


ily income from the business. But, the great 
est evil of forced liquidation is that it results 


in startling estate shrinkage 


Forced 


distress prices. 


liquidation is synonymous with 
Forced liquidation and severe, 


Forced 


a coerced sale of used goods 


crippling losses lie in the same bed. 
liquidation is 


in a buyer’s market. Fixtures often must 


be thrown in with inventories.‘ 


Creditors, 
feeling insecure, press for payment; accounts 


receivable frequently must be compromised. 


must be disposed of through second-hand deal- 


ers, are sold for only a fraction of their original 
value. If the purchaser of the stock buys the 
fixtures, he seems to feel that they ought to be 
‘thrown in’ with the stock and consequently 
will pay but little for them.’’ 

‘It has been observed that 
sense of obligation of debtors. 1 CCH Trust and 
Estate Law Reports { 2674. In this connection 
the Retailers’ Credit Association has said It 
is about impossible to collect a ‘dead man's 
bills’. People simply will not pay after a 
store has changed hands. A 50% collection is 
unusual; 25% would be nearer the actual 
figures."’ 


death dulls the 
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Proprietor 


By LEONARD M. STRICKLER 


valuble 
will and 
have absolutely no 
Good will, as a practical 
well 


Even more important, the often 


} 


intangibl assets, uch as good 


good credit standing, 
liquidation value 
could 


exceed that of the tangible assets. 


matter, approach in value ort 
It is a 
recognized fact that the personal representa 
tive who must convert the business assets 


into within a reasonable time 


his appointment 


money alte! 


can, in the general case, 
anticipate collecting but 40 to 50 per cent 


6 


of the date-of-death value 


Liquidation evils can be obviated to some 


extent if the representative is fortunate 
enough to find someone who will buy the 
If so, the 
estate will, in all probability, realize some- 


thing on the intangible assets 


business as a “going concern.” 
However, the 
prospective purchaser of a decedent’s pro 
animal. He is sus 
picious that the personal representative, as 
is exaggerating the profit history and 
hiding the liabilities. 


prietorship is a wary 
seller, 
Further, and more im- 
portant, he fears that the decedent was such 
a key man in the operation of the business 
that the loss 
He knows the representative sell and 


will keep his offering price low 


business cannot survive his 


must 
therefore 
Fre quently, unless the busine SS EnjJOVS Man! 
fest good will, selling a decedent’s business 
as a “going concern” only accomplishes liqui- 
bulk, and the result is not much 

***A small newspaper, worth $20,000 as a 
going concern and with equipment well worth 
that full amount, without regard to good will, 
might understandably have to sell for as little 
as $4,000 unless there is ample time to search 
for a successor editor and publisher.’’ Small 
Business Aids, cited at footnote 2. The Na- 
tional Association of Retail Credit Men (Indiana 
Office) states ‘There is a shrinkage of about 
50% between the value at the death of the 
owner and the time of actual sale.”’ 

7 Eufaula National Bank v. Manassas, 124 Ala 
379, 27 So. 258 (1899): Hallock v. Smith, 50 
Conn 127 (1882); Martin Brothers Company v. 
494, 162 N. W. 154 (1917) 


dation in 


Peterson, 38 S. D. 


Business Insurance 


better than the results collectively of piece 
meal liquidation. 


Many methods are used by representatives 
and proprietors to avoid these liquidation 
evils. will be considered in 


[hese plans 


four main groups: (1) improvisations by the 
personal representative upon the sole pro- 
prietor’s death, (2) testamentary devices, 
other than a 
buy-and-sell agreement and (4) the buy-and- 
Of all these plans, a buy- 


and-se ll agreeme! 


(3) imter-vivos arrangements 
‘ 

sell agreement 

it, between the proprietor 

insurance Is 


and a key man, funded by life 


normally the only really adequate solution. 


Improvisation by Representative 


Unauthorized Continuation. — W<¢ 
seen that forced liquidation results in drast« 
estate shrinkage. Often, the 
to avoid this evil will continue the business 
without 
imprudent representative 
poses himself to considerable liability. He 
is playing a losing game. 


have 
representative 


testamentary or court authority. The 


who does so ex- 
He is individually 
liable for any debts contracted in the 
ot the 
of indemnity.” The 


course 
a right 
from the 


business‘ and he is without 


gain realized 
continuation of the business belongs to the 
estate,” while any loss falls upon him.” Gen- 


erally, he will not be allowed any additional 


compensation for running the business 
As a tical 


representatives, 


many 
without authority, continue 


prac matter, of course, 
a business with impunity, because neither 
creditors nor heirs Nevertheless, 
that fact does not militate against the well 
recognized that 
tinuation of the business by the 
hazardous 


objec t 


unauthorized con 
fiduciary 


conclusion 


is a venture. 


Consent of Heirs.—If the heirs consent 


to the representative’s continuation of the 
business, the representative is afforded som: 


measure of protection, even in the absence 


of court or testamentary authorization, for 


the consenting heirs are estopped from sur 
charging him for losses incurred in the con 
tinuation.” However, a minor heir cannot 


consent to an unauthorized continuation.” 


See A. Y. Goetz2mann Company v. Gazett, 172 
Minn. 68, 71, 214 N. W. 895, 896 (1927) 

‘In re Moore, 72 Cal. 335, 13 Pac. 880 (1887); 
Campbell v. Faxon, 73 Kan. 675, 85 Pac. 760 
(1906) 

®In re United States Mortgage and Trust 
Company, 114 App. Div. 532, 100 N. Y. Supp 
12 (1st Dept 1906); see Swaine v. Hemphill, 
165 Mich. 561, 566, 131 N. W. 68, 70 (1911) 

In re Shinn’s Estate, 166 Pa. 121, 30 Atl. 
1026 (1895). 

1 Swaine v. Hemphill, cited at footnote 9 

12 Gilligan v. Daly, 79 N. J. Eq. 36, 80 Atl. 994 
(1911) 
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Also, there is nothing to prevent a consent- 
ing heir from withdrawing his consent. Of 
course, the representative 1s nevertheless 
liable to the consenting heirs for losses re- 
sulting from his dishonesty or negligence 
The consent of the 


the prejudice of 


heirs cannot operate to 


decedent’s creditors nor 


relieve the representative trom his indivi 


business creditors 
will him a 


dual liability to the new 


However, their consent give 


right of indemnification.’ 


Notwithstanding 


Consent of Creditors. 
the fact that the heirs may have consented to 
continuation, it 


is often necessary for the representative to 


an otherwise unauthorized 


secure the consent of the decedent’s cred 
tors as well; if they press for payment, liqui 
dation may be unavoidable. A 
should be drawn between estate creditors, 


or decedent’s creditors, and the new trade 
14 


distinction 


creditors of the post-mortem continuation 
The rights of the 


© all ot the 


estate creditors extend 


estate assets, including any 


continuation of the de- 
cedent’s business; whereas, the trade cred 


employed in the 


itors, operating on the 
liability to them, can 
through the 


indemnification.’ 


representative s 
reach the 


representa 


per sonal 
only 


assets 


right of 


estate 


tive’s 


‘hie representative who continues a busi- 


ness is entitled to indemnity, insofar as the 
new business debts are concerned, only out 
of the assets properly employed in the bus 

ness. For example, if the representative is 


limited either by testamentary or court au- 


thorization or by consent of the heirs to 


utilizing, in continuing the business, onl 


those assets embarked in the business by 


the decede nt, his right of indemnity 
follows then that 


reaching the 


is lim 
ited to those assets.” It 
the trade creditors, in estate 
rough the representative's right of 


limited to 


assets tl 


indemnity, are likewise those 
assets.” 


If the 


resentative’s co! nuation, 


estate ¢ litors consent to the rep 
they 


trade creditors at 


subordinate 


their claims to the new 
least insofar as the assets properly utilized 
If the rep 


from the 


in the business are concerned.” 


resentative secures consent heirs 


1 


and estate creditors sufficiently broad in 


scope to risk the entire estate assets in the 


continuation of the business, his right of 


indemnification extends to those assets, and 
the trade creditors, in reaching those assets 


} 


through that right, have a priority over the 


estate creditors.” 


\lthough 
protect the representative against individual 
liability on the trade contracts, he will be 
fortunate enough to 


consent of the heirs will not 


so protected if he is 
obtain an agreement from the proposed cred 
to the estate assets and 


itors to look only 


not to him personally. 


Manifestly, consent of the creditors will 
not insulate the from lia 
bility to the heirs for unauthorized continu 


ation if the latter have not consented. It is 


representative 


submitted that, as a practical matter, it is 
difficult for the 
cure the operative consent ot all the estate 


Without it, he 


at least in part 


otten representative to se- 


creditors and all the heirs 


might be forced to liquidate, 


Continuation upon Court Authorization. 
whether 


without statutory permission, 


The decisions are not uniform as to 


Or nota court, 


may authorize continuation of the busine 


However, many recognizing the 


states, 
evils, by 
thei probate courts to 


forced liquidation statute permit 
authorize a personal 
representative to continue a decedent’s 
business even in the absence of testamentary 
The sc pe of the 


with the court 


authorization authority 


will vary and the statute 


The court aut] will not 


to the 


orization operate 


pre judice of decedent’s creditors ior 
will it relieve the representative of individ 


ual liability for the debts contracted in the 





4% As a general rule, a fiduciary is entitled to 
indemnity out of the estate for expenses prop 
erly incurred in its administration The heirs’ 
consent renders continuation, insofar as they 
are concerned, proper 

“For an excellent discussion, see Bogert 
work cited at footnote 3, Vol. 3, Sec. 575 

% The business contracts are the representa- 
tive’s contracts, not the estate's 

16 Restatement, Trusts, Vol. 1, Sec. 244, Com 
ment i (1935); Scott, work cited at footnote 3, 
Vol, 2, Sec. 244.4 

1" Laible v. Ferry, 32 N. J. Eq. 791 (1880); 
Frey v. Eisenhardt, 116 Mich. 160, 74 N. W. 501 
(1898); Restatement, Trusts, Vol. 2, Sec. 268, 
Comment h (1935); Scott, 
note 3, Vol. 2, Sec. 268 2 

In re Ennis’ Estate, 96 Wash. 352, 165 Pac 
119 (1917) 
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work cited at foot- 


% Willis v. 
(1889) 

*” Compare Powell v. North, 3 Ind. 392 (1852) 
with Tompkins v. Weeks, 26 Cal. 50 (1864). 

4 For a good discussion of the various stat- 
utes, see Adelman, article cited at footnote 3 
reprinted in part in Bogert, work cited at foot 
note 3, Vol. 3, Sec. 579 

For example, the Minnesota statute reads 
“Upon a showing of advantage to the estate 
the court, with or without notice, may authorize 
a representative to continue and operate any 
business of a decedent or ward for the benefit 
of his estate, under such conditions, restrictions, 
regulations, and requirements, and for such 
period of time as the court may determine.”’ 
Minnesota Statutes Sec. 525.40 (1949) 


Sharp, 113 N. Y. 586, 21 N. E. 705 
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him a right 
Because of the fact that 
he incurs this individual liability, even with 


continuation,” but it does give 


of indemnification. 
court authorization, the cautious represen- 
exercise the 
indemnification 1s 


runs 


tative might refuse to seek o1 


authority The right of 
not always a sufficient inducement. He 
that 


bate court 


the risk upon his accounting, the pro 


indemnification 


he grounds that the representative acted 


will disallow the 
negligently or dishonestly, or 
that he the terms 
litions of the court’s authorization.” 


unprudently, 


he grounds violated 


Testamentary Devices 


(here are several conventional schemes 


of testamentary disposition of the business 
whereby the avoid to some 


extent the 


proprietor may 
forced-liquidation evils. His will 
may include a clause authorizing the execu- 
tor to continue the business or it may pro 
heirs. The 
that his business be 


| j 


vide for continuation by his 


testator may direct 


imcorporate d 


trust 


r placed in a testamentary 


Testamentary Authorization for Continua- 
tion.—Some businesses by their very nature 
survive the 
1 ] 


personal 


proprietor, tor ¢ xample 


service proprietorship, and thus 


impossible. Some others, 


continuation 1s 
such as a speculative trading business, are 
unsuitable for fiduciary management. How 


ever, it should be apparent that, if for no 


other reason than to relieve his executor of 
the necessity of accomplishing an immediate 
liquidation and to 


time to look 


and compulsory permit 


him around for a purchaser 


value, the 
“1 


LomEe < neceern 


who will pay the “ 


ally hot 1 draw a Ww 


nor 

authorization for his executor 
the business 

Che authorization must be found in direct, 
explicit and uUNnequivod al language.” Unless 


} 


esslv directed or limited 1 


otherwise expr 


Com- 
(2d) 


23 Anglo-American 
pany Vv. Seward, 294 
448 (1936) 

4 Estate 
652 (1937) 


5’ Oral authority 


Direct Tea Trading 
Mass. 349, 2 N. E 


of Onstad, 224 Wis. 332, 271 N. W 


given to the executor during 
decedent's lifetime is ineffective In re McCol- 
lum, 80 App. Div. 362, 80 N. Y. S. 755 (2d Dept 
1903) In re Ennis’ Estate. cited at footnote 18 

Willis v. Sharp, cited at footnote 19; Clark 
v. Tennessee Chemical Company, 167 Ga. 248 
145 S. E. 73 (1928) 

7 In re Gorra, 135 Misc. 93, 236 N. Y. S. 709 
(Surr, Ct. Kings Co., 1929) In the absence of 
testamentary permission, the personal repre 
sentative generally has no authority to incor- 
porate the business Heap v. Heap, 258 Mich 
250, 242 N. W. 252 (1932); In re Doelger, 164 


Business Insurance 


the will, the authority only permits conduct 
of the business in the usual manner.” AIl- 


though there is authority to the contrary, 


as a general rule the executor who, pursuant 
to testamentary authorization, continues the 
business is not entitled to extra compensation 
the absence of 


for so doing in testamentary 


permission or the agreement of all persons in- 


28 


terested in the estate The courts will con 


strue the normal authority as permitting the 


representative to carry on the business only 


with the funds invested in it at the time of the 


testator’s death, so that only those funds 
are subjecte d to the hazards of the continu 
ing business—not the 
* The authorization, if strictly fol 
lowed by the will him 
of liability to those claiming under the will 


im case 


weneral assets of the 
estate. 
executor, relieve 


losses are incurred in conduct of 


the business without his fault or negligence.” 


of the fact that the executor has 


very narrowly circumscribed powers insofat 


In view 


as continuing and managing a business left 
by a decedent even in the presence of the 
authorization, provi 
sions in the will granting such authority 
should be The executor 


should be afforded unlimited discretion as to 


normal testamentary 


carefully drawn 
whether to continue the business or to sell, 
and the terms of the 


obvious reasons, the te 


price and sale. For 
in authorizing 
Further, 


a clause directing the executor to carry on 


stator 


continuation should not require it.” 


earn a desig 
The 


might require sale at a most disadvantageous 


the business until it ceases to 


nated rate of profit is unwise clause 


time. Authorization clauses permitting con 
sale 
The 


time to 


tinuation only until an ad 
made also disturb exes 
appear at the 


vet no hettet 


Vantageous 
can be 


offer 


utors 


first 


might not 


be advantageous and offer may 


along. On the 


ider an early offer advanta 


vreous but be plagued by 


come other hand, the execu 


tor might con 
the probability o1 
uent offer would be 


theont 
I 


at a subsec 


Y. S. 565 (Surr. Ct. N. Y. Co 
1937 rev'd on other grounds 254 App. Div 
178, 4 N. Y. S. (2d) 334 (ist Dept., 1938) 

‘In re Corre, cited at Bogert 
‘vork cited at footnote 3, Vol. 3, See. 578 
Contra: Lane v. Tarver, 153 Ga. 570, 113 S. E 
152 11922): In re Broome’s Estate, 162 Cal. 258 
122 Pac. 470 (1912) (statute permitted court to 
award extra compensation) 

*Smith v. Ayer, 101 U. S. 320 (1879); 
vu. Ferry, cited at footnote 17 

“In re Guglielmi’s Estate, 138 Cal. App. 80 

Pac. (2d) 1078 (1934) Blount, 141 
Fla, 27, 192 So. 481 (1939) 

' The probate court might relieve the executor 
of the burden, upon application if continuation 
were detrimental to the estate 


footnote 27 


Laible 


Conant v 





It sometimes becomes necessary to keep 
the estate open beyond the normal period of 
administration in order to make the most 
How 
ever, the executor should keep in mind that 
if he 


valuation 


desirable disposition of the business 


business after the 
federal 
poses, there is the danger that the purchase 
than the 


sells the optior al 


date for estate tax pur 


might be less 


price estate tax 


value.” 


Certain other administrative clauses should 


receive the careful consideration of the will 


draftsman, that is, problems in c: 


nnection 


with scope of business assets, manner of 


allocation between 
should be cove red 
A “boiler plate” along the lines 
recommended in the section on the 


should 


changes 


conducting business, 
principal and income, et 
in the 


ot that 


will 


testamentary-trust 
be utilized 


situation, below, 


with the appropriate 
‘The executor, even with continuation au 


thority, becomes individually lable on the 


trade 


carry on the 


obligated to 


that risk 


contracts.” He is not 


trade and incur 


course, he is entitled to indemnity out of the 


assets embarked in the business for labili 


ties incurred within the scope of his author 


ization It is manifest that an authorization 


to continue the business cannot operate to 


3 


the prejudice of the decedent’s creditors 


discussed above, the new tre 


As was 


creditors normally may reach only the tr 


assets unless the testator’s will express 


an intention to bind his general assets 


the debts of the continuing business.” 


Continuation by the Heirs.—The average 


sole proprietor, when first presented with 


the question, wants his widow or h 


to carry on the business after his 
In order to accomplish his wishes, the ‘ 
will that the 


business until 


tor either provides in his 


executor continue the such 


time as he can turn it over, or the testator 


makes a specific bequest of the business * 


to the desired beneficiary 
Notwithstanding the 


alternative might be 


fact that the first 
some 


that 


} 
premised on a 


what unrealistic assumption, that is, 

* The estate tax valuation is normally the 
fair market value as of the date of death; if 
the executor elects the optional valuation date 
it is the fair market value as of the date one 
year after death except where the property is 
disposed of during the year, in which case it 
is the value as of the date of its disposition 
Internal Revenue Code Sec. 811(j); Regs. 105, 
Sees. 81.10, 81.11 

8% Hewitt v. Beattie, 106 Conn. 602, 138 Atl 
795 (1927); State Bank of Orlando & Trust 
Company v., Cummer Lumber Company, 105 
Filia. 522, 141 So. 602 (1932). 
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will be able to carry on the 
both 
their 


the executor 


business successfully in the interim,”* 
and 


widow or 


alternatives assume, require for 


success, that the the son will be 
desirous and capable of managing the busi 
when the time comes for her or him 
to take it 


requirements ar¢ 


ness 


1 


ove! As a general rule, both 


not present 
If the legatee who 


business 1s 


attempts to run the 


incapable, not only might he 


lose or bankrupt the business through his 
mismanagement, but he exposes the balance 
of his legacy and all his remaining personal 
t If the lega 


ts to the 
tee engages a manager, the legatee’s income 


is reduced 


aSS¢ creditors, as well 


Further, the manager is a poten 


tial competitor; once he becomes familiar 


with the may 
his own, drawing with him some of the old 
customers Hi 
fied that the 


conducting the 


business, he leave it to start 


vever, if the testator is satis 
widow or son is capable of 
that he 
could command the confidence of his custo 
ers, the 


credit 


oO! she 


business in 


loyalty of his employees and _ the 


support necessary to continue the 


business successfully, the business should 


be left financially 
possible, to the 


unimpaired, insofar as is 
widow or the son. 


In order to meet the cash requirements 


ot the 


eral 


normal administration expenses, fed 


and state estate and inheritance taxes 


and the personal and business debts of the 
proprietor, it is often necessary tor the busi 
least partially liquidated to 
Inventory reductions, the 
and 
insecurity, 


ness to be at 


raise 


money 
busine Ss 


and 


rsonal 
thei 
ramifications ot 


pressure trom the pe 
creditors occasioned by 
the othe: 


tion are 


a partial liquida 
a clog 


other 


frequently accompanied by 


credit channels. Banks and 


cred 


ving ol 
sources oft! 
until the 
can run the 


t hesitate to extend credit 


legatee has proved that he or shi 


‘Those 


when considered in connection with 


business successfully. 
factors, 
the often independently 
the loss of the 


tor, place a 


crippling effect of 
| roprietor’s management tac 


tremendous burden upon the 


widow or son ceep the business going, 


“In re 
Pac, 939 
Trading 
note 23 

‘ Estate of Onstad, cited at footnote 24 

“ See footnote 19, and text 

%7 A specific bequest of a business raises some 
problems that should be covered in the will, for 
example: What assets are to be embraced in 
the bequest? Does the testator intend the 
specific legatee to pay the date of death obliga- 
tions of the business, or are they to be satisfied 
out of the general assets of the estate? 

* See footnote 59, and text 


IL J— March, 1953 


Houston's Estate, 205 Cal. 276, 270 
(1928); Anglo-American Direct Tea 
Company v. Seward, cited at foot- 





much less realize the income from it that 


was enjoyed by the decedent. 


Again, if it is the desire of the testator 


to leave his business to his widow or to his 


son, he should assure himself that there will 
without 
business, to cover the admin 
expenses, the 


be sufficient liquidity in his estate, 


mpairing the 


istration taxes, existing per 


sonal and business debts, and also to replace 
the diminished 


from the business 


1 
} 


Income 


following his death and otherwise compen 


sate the business for his loss. An insurance 


policy on his own life with the proceeds 
the best 


liquidity 


estat 


the 


payable to his e is normaily 


Way Or assuring necessary 


If it is the testator’s desire to leave the 


siness to his son, the widow’s dower rights 
statutory share must be considered. Gen 
rally, the propric torship constitutes the 
asset in the testator’s estate If the 
will not 
ot the business to the son, it may be 
for the 


life 


majo 


widow consent to the disposition 


neces 
Sary proprietor 


insurance to 


to purchase addi 
satisfy her 
should be 


tional 


Vhat 


share 


Insurance payable to his 


estate. Normally, life insurance proceeds 


payable directly to the widow as beneficiary 


are not considered in determining whether 


or not she has received her required share, 


the became 


since proceeds never part ol 


Even if that 
problem is solved, leaving the business to 


the husband’s probate estate 


one of several heirs will certainly result in 
the 


again be 


shortchanging heirs unless 


life 


the shares. 


remaining 


insurance utilized to equalize 


Testamentary Directions to Incorporate. 
The 


incorporate his 


testator may direct his executor to 


His will could 


bequest ot the 


e 41 
busine SS 


provide for an outright 


stock” or for the establishment of a 


trust 
with the stock as the corpus. The variations 


are infinite. Often, the direction to incor 


porate is accompanied by a bequest of some 


of the stock to key employees in order to 


induce them to stay in the business for the 


#% See footnote 57, and text 

” Farmer’s Loan and Trust Company 1 
McCarty, 100 Conn. 367, 124 Atl. 40 (1924) 

" There is no doubt that a testamentary direc- 
tion to the executor to form a corporation and 
transfer to it decedent's business in exchange 
for stock is valid Rohrlich, Organizing 
porate and Other Business Enterprises, Sec. 13.02 
(1949); Cahn, ‘‘Estate Corporations,’’ 86 Unt- 
versity of Pennsylvania Law Review 136 (1937) 

“ The lapse between death and incorporation 
will not cause such a bequest to illegally post- 
pone vesting or suspend the absolute power of 
alienation In re Julliard, 238 N. Y. 499, 144 
N. E. 772 (1924); In re Noll, 273 N. Y. 219, 7 
N. E. (2d) 108 (1937) 

4 Jn re Noll, cited at footnote 42 


Cor 


Business Insurance 


the remaining 


stock,” or perhaps the testator may confer 


benefit of the legatees of 
upon the key employees merely an option 
It the 


retain complete control in or for his family, 


“4 


to buy the stock testator desires to 


he may provide for distribution of non 


voting stock to the employees. If minor 


legatees are involved, the testator should per 


haps provide that distribution of the stock 
to the shall be 
jority that the 
voted by the testator’s fiduciary 
in a voting trust 

i 4 | tator’s 
employees manage 
benefit of the 
that 


minors deferred until ma- 


and stock will 


intention that his 
corporation for the 
it might be pointed 
that the 
will be 


famliv, 


experience has 


out shown 
tween 


Key 


have re sponsibil 


arrangement otten breeds ill 


the testator’s family and the key men. 


employees feel that they 


ties disproportionate to their interest and 
the Management 


interference by the family frequently creates 


control in corporation 


an obstacle to suc 
The 


cle pend 


dissension and presents 


cessful the business 


continuation ot 


family, normally being completely 


ent upon the old employees for the success 
where it is 
the 


to re 


ful continuation, in a situation 
with the 


business, sometimes has a 


familiar 


not too operation of 
tendency 
the 
vested in 


still 


is desirous and capable 


other 
the 


present ol 


sent and distrust them. If, on 


hand, 


family, 


complete control is 
the 


whether o1 


problem is 
not it 
of properly managing the business 


Placing the stock in trust for the benefit 
feasible, especially if 
the business is an established and substan 
tial this 


onnection scope ot this 


ot the family is often 


enterprise ( problems in 


ertam 
are he vond the 
onsideration 


will the 


poration 


article but warrant the serious « 


of the estate planner, for 
} 


ywrobate courts and the laws on c 


testamentary directions ntrol 


1 
! 
permit 


operations Ho h wall the 


rt nterfere internal 


* A restricted stock option should be con- 
sidered Prior to the 1950 Revenue Act the 
rule was that an employee who exercised an 
option to buy stock from his employer corpora 
tion realized taxable income (not capital gain) 
at the time the option was exercised to the 
extent that the market value of the stock, at 
the time the option was exercised, exceeded 
the option price Commissioner v, Smith, 324 
U. S. 177 (1945) Internal Revenue Code Sec. 
130A, added by the 1950 act, provides that in 
respect to a restricted stock option satisfying 
the section, no taxable income jis realized at the 
time the option is exercised. Profit on a subse- 
quent sale of the stock is taxed as capital gain, 
except for the portion of the gain that is taxed 
as ordinary income under Sec. 130A(b). 
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May the 


in addition to his normal compensa 


administration of the corporation ? 
trustee 


tion draw a salary from the corporauion ¢ 


Will the probate court respect the corpo 


rate entity tor purposes ot the trustee’s 
What latitude does the trustes 


have in 


accounting ’ 


director refraining from declaring 
dividends or in setting up reserves for con 
tingencies and depreciation out of 


at the 


mcome 


expense oft the income beneficiary 


What impact do the 
trustee’s 


of the trust? laws re 
have 


wil] rules 


investments 
Hlow tar 

accumulation Ot i 

What are the 


stoc | hold 


specting upon 
the estate corporation ? 
against unauthorized 
come affect dividend policy 
rights of creditors and minority 
as the estate 


ers insolar corporation 1s con 


cerned ? 


The tax burden on corporate income often 


deters the formation of estate corporations 
Since a corporation 1s a separate tax entity, 
the income of a business conducted in the 
corporate form is subjected to the “doubl 


tax.” Generally, the corporation pays a 


tax on its income at corporate rates and, 


second, when the corporate earnings ar 


declared out as dividends,” the dividends 


are ordinary income in the hands of the 
stockholders upon which another tax must 
be paid at individual rates.“ From an in 
come tax standpoint, a testamentary trust 
to continue the unincorporated business for 
the benefit of the testator’s family might be 
advisable. The testamentary trust 
be held to be an 


taxable as a corporation for income tax pur- 


more 
should not “association” 


poses.” 
Business as Principal of Testamentary 


Trust. 
gate his 


The proprietor in his will may rele 


business to a testamentary trust 


for the purpose of providing a permanent 


income for the members of his family.” He 


should define clearly in the instrument what 


* The possibility that the corporate excess 
profits tax may still be in effect, or may be 
reimposed, should also receive consideration. 

* Of course, the earnings could be channeled 
out as salary if the members of the family work 
for the corporation; the salary paid them is 
deductible by the corporation but is income in 
their hands 

‘7 See Knapp and Warren, ,Yorms of Business 
Organization and the Federal Tax Laws (Prac 
tising Law Institute, rev. ed., 1951); Which Is 
Best Taxwise—Corporation? Partnership? Sole 
Proprietorship? (Commerce Clearing House, 
1952 ed.) 

* A trust for the continuation of a business 
has been held not to be an association.”’ 
Commissioner v,. Guitor Trust Estate, 72 F. 
(2d) 544 (CCA-5, 1934). <A testamentary trust 
would appear to be outside the scope of Morris- 
sey v. Commissioner, 296 U. S. 344 (1935). In 
that case the Supreme Court, in holding a trust 
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assets and liabilities are to be embraced by 
the term “my business” and, in this connec 

tion, whether or not the trustees can employ 
business 
both a 
and a conventional 


should 


the business is to become the 


nonbusiness trust assets in the 
Also, if the 


marital-deduction 


testator 1s 
trust 
residuary trust, the will 
trust 
The income 


Setting up 


indicate of 
which 
corpus rigidity and termination 
aspects inherent in the former trust would 
dictate against its selection, all things being 


equal. 


The testator should furnish his testamen 
tary trustee with such information about the 
internal organization of the business, the 
capabilities and limitations of his employees, 
and any other information with respect to 
customers, credit channels and normal vicis 
situdes as would help the 


trustees in their management. 


of his business 


Administrative clauses should be suffi- 


ciently broad and _ flexible 
the fiduciaries’ acceptance of the trust and 


so as to induce 


Construction pro 
In addition to the 
normal clauses, such as the power to retain 


to clarify their tasks.” 
ceedings are expensive. 


the testator’s investments and invest in non 
plate” should 
several other specific powers, In the 
place, 


trustees should have unlimited discretion to 


contain 
first 
as was pointed out previously,” the 


legals, the “boiler 


continue the business or to sell or liquidate 
If the 
testamentary 
his intention that 
business for the duration of the trust. But 
notwithstanding that desire, he should not 
Also, the will 


trustees unfettered insofat 


testator sets up his business in a 


trust, it would probably be 


the trustees continue the 


direct them to continue it 
should leave the 
as the price and terms of sale are concerned 


The compensation problem should be cov 


ered in the will. In the normal case, extra 


compensation should be permitted, perhaps 
to conduct a business to be an ‘‘association”’ 
in which the beneficial interests were easily 
transferable and the holders thereof had limited 
liability, ruled that when persons associate in 
a joint enterprise, transact business for profit 
and use an organizational form possessing cor- 
porate attributes, such business form will be 
treated as an ‘‘association”’’ for income tax pur- 
See Smith, ‘*Associations Classified as 
Corporations Under the Internal Revenue Code,” 
34 California Law Review 461 (1946) 

“It must be remembered that, in setting up 
the trust, the rule against perpetuities and the 
rule, if any, against unauthorized accumula- 
tions of income of the jurisdiction the law of 
which governs the validity of the trust must 
be respected. 

” See MacNeill, ‘‘Disposition of Business Inter- 
ests,"’ 87 Trusts and Estates 495 (1948) 

See footnote 31, and text. 


poses 
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based 


net profits. 


upon a percentage of gross sales o1 
A provision should be included 
with the 


fiduciaries.” Che 


dealing pow rs or successor or al- 


ternate trustees 


delegation righ 


have broad and libe ral 


to engaging and compensating manager 


employees and agents generally, or in 


rying on the business in partnershiy 


others. A business trust often presents diffi 


income-principal problems; the 
hould be afforded as much disc1 


permissible in 
between principal and income 


allocating receipts an arges 
should 
to change the 
business or the manner of conducting it, 
and to incorporate and vote the stock by 
proxy or by deposit in a voting trust, Some 
thought should be given to the 
of an exculpatory 


be permitted purpose ot the 


inclusion 
clause insofar as one is 
not expressly illegal “ or against public policy 


In short, choose the trustees caretu 


but give them as much latitude 


will allow. 
Liquidity and Management. 


that in 
tinuation plan to be successful, there must 


re-emphasized order for any 


be both sufficient estate liquidity and avail 
able competent management. Although the 


testator takes the pains to authorize the cor 


tinuation of his business in order to avoid 
the forced-liquidation evils, liquidation, 
at least partial liquidation, may be ne« 


eSSar \ 


order to raise sufficient cash to satisfy 


federal estate taxes, state inheritance « 


t 


estate taxes, 


probate and administration 


and the date 


of-death busi 


debts of the 


expenses 


and personal decedent 


executor must also raise sufficient 


the loss of the key-man val 


sx Normally powers such as these discussed 
would survive, but the point should be covered 
in the will See Scott, work cited at footnote 3, 
Vol. 2, Sec. 196 

8 Be cautious in this respect if the 
is to be put in a marital deduction-power of ap- 
pointment trust 

‘See New York 


business 


Decedent Estate Law Sec 


'See Restatement, Trusts, Vol 


(1935) 

A Department of Commerce publication 
discussing the death problems of the sole 
prietor Whatever disposition is 
made of the business, there will be need for 
funds Debts, taxes and administrative 
have to be met. Income for the famil) 
be provided If the family is y 
business, someone will probably have to be hired 
to manage the business; working capital will be 
needed, at least for a period of readjustment 
If employees are to take over, funds for their 
purchase of the business have to be made avail- 
able, at least in part If the business is sold 
outright, working capital will be needed for the 


states 


costs 
has t 


cont ning the 


Business Insurance 


How may the testator assure himself that 
his estate will be sufficiently liquid to ac 
complish these purposes, remembering that, 
as a general rule, the average proprietor has 


the bulk 


prietorship? For one thing, the testator can 


his assets tied up in the pro 


do nothing He can hope that the executor 


] 


will be able to borrow the money—a dan 
gerous gamble, for loans are often the hard 
are needed the most 


litetime, 


est to get when they 
during his 
build up 
setting up a sinking fund, The 


Too, the pre 
might attempt to 
perhaps by 


prietor, 
cash reserves, 
task is not facilitated by present-day incom 


taxes. Of course, the availability of the 
money committed to building up the reserve 
is precluded or impaired for other business 
The money utilized in the sinking 


More 
1 


, the entire plan may be frustrated 


purposes 
fund is exposed to business creditors 
important 
by the premature death of the proprietor 


One way the proprietor can be assured 
that his estate will be sufficiently liquid ts 
to take out life insurance in the required 
on his own life with the proceeds 


Normally, the premi 


amount 


payable to his estate 


ums will iderably less than the sink 


ing-fund There is reluctance on 


the part of some testators to take out life 


meet these estate 


insurance to expense 


since the insurance proceeds are includibl 


in their estates for estate tax purpose 
in order to provide liquidity in a 


have to 


Therefore P 


given amount, the testator might 


take out insurance in, perhaps, one and one 


half times that amount 


However, insurance to provide liquidity 


might be analogized to a contract ” between 


the testator | reditor 


whereby the testator agrees ft av a small 
transition period and possibly some funds pro- 
vided to meet the probable discounting of assets 
which accompany such a sale 
‘Most of these funds are needed quickly 

more quickly than they could be provided by 
the sale of the business unless through a forced 
in which case there would almost certainly 
The tax needs cre urgent and cannot 
be avoided or postponed Credit needs are apt 
more urgent, if the business is to 
be maintained during the transition period. De 
pending on the type of business involved, there 
is apt to be an need for working 
capital A. grocery, for example, dealing in 
perishable requires quick action and 
capital for immediate use. A warehouse or iron 
foundry, or plant of unusual nature, might find 
it so difficult to find a buyer that extensive 
needed to tide the business over the 
Publication cited 


sale 


be a loss 


to be even 


immediate 


goods 


funds are 
period of seeking a successor 
at footnote 2 

tegs. 105, Sec. 81.26 
5% See Trachtman, Estate Planning (Practising 


Law Institute, rev. ed., 1950), p. 80 
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sum annually on account of the estimated 


date-of-death cash requirements, and the 


creditors agree to waive the unpaid balance 
if the 


necessary installments. 


testator dies before he has met all the 
But even more con 
that the 


would pre 


clusive is the argument dollars 


utilized in buying the insurance 


sumably have found their way into his estate 


anyway. The amount by which the proceeds 
exceed the premiums paid is a profit which 
reduced in part by the 


is only increase in 


estate taxes resulting from the inclusion ot 


the proceeds in the testator’s estate 


The next fundamental axiom is that these 
than the 


fiduciary-manager  s¢ 


continuation plans are no better 
competency of the 
lected, The 


permission to continue thi 


give his executor 


business, but he 
abilitv. He 
executor the drive, the 
ability that 
The 


He aVV odds oppose 


testator can 


cannot give him the cannot in 


culcate into the busi 
ness acumen and the managerial 


characterized the testator’s success. 


executor is on the spot 


hits successful sad 


Hie must 
and take 


continuation tor very long 
cold at 
business with which 


Cred 


step im a moment’s notice 
over a going 
normally, he is completely unfamiliar 
itors will be 


ce btor 


pressing tor payment and 


will want to compromise accounts re 


ceivable, Customers, realizing the probable 
thei 
Also, substantial dam 


business may be 


status, will 


temporary tend to transfe1 


business elsewhere 


age to the incurred during 
the hiatus between the testator’s death and 
the time of 


qualification and appointment 


of the executor. Suffice it to re peat, extreme 


1 


care must be utilized in the choice of the 


fiduciary to continue the business 


Some Inter-Vivos Arrangements 


may be 
during his lite 
This device 


affords him considerable flexibility and pre 


Ante Mortem Incorporation.—It 


feasible for the proprietor 
¢ 


time to incorporate his business 
cludes interruption of the business upon his 


death, He give the stock to members 
of his family. He might provide that the 
stock that is to be to the 


deposited in a voting trust, with himself and 


may 


given minors be 


” “Experience gives no great assurance that 
a new hand, taking over the business under 
these circumstances, will administer it success- 
fully. There is a substantial risk, except in ab- 
normal times, that the business will be continued 
at a loss."’ Jacob, article cited at footnote 3 

“ Whether or not such a device would be 
completely effective would depend upon the age 
of the minors. Most states by statute limit the 
duration of a voting trust, for example, Minne- 
sota Statutes Sec. 301.27 (1949), imposes a limit 
of 15 years 
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another as voting trustees during the mi 
children.” 


block of 


ployee or group of 


nority of the He can, if feasible, 


give away a stock to a key em- 


employees to induce 


them to stay with business and insure 


its successful continuation after his death 


for the benefit of his family. 


The employer might offer his employees 


} 
stock 


or members of his family a restricted 


option plan pursuant to Internal Revenue 


Code Section 130A" in lieu of or in com 
he gift of stock. A 


arrangement is for the employer, who ord 


bination with the common 


narily does not want to lose control during 


his life, to sell or make a gift of nonvotins 


stock to the employees and concurrently 


enter a stock purchase agreement with them 


as al 


his estate with sufficient liquidity to meet 


least enough of his stock to provide 


date-of-death obligations. On the othe 
id, circumstances might dictate his entering 
ck-purchase agreement with the employee 


Stor k retain¢ d by 


stock 


} 
s to all of the 


him; or fie 


might enter a retirement agreement 


The proble1 
inherent in a stock-purchase or stock-retir« 
ond the of t 


as to all or part of his stock.” 


ment plan are bey 


scone 
I 
irticle 


1 
empioyel 


to his family will effectuate estate tax sa\ 


Generally, a gift of stock by the 


ings, provided that he lives three years aifte1 
gift, for he vould the 
1 distributed stock from his estate 
The 1950 Revenue Act rendered a gift « 


4 busine SS 


making the reby ex 


clude the 
interest more 
gift made more 
death could be 
in contemplation or death,” 


attractive in tha 
vided that no 


vears before taxed 

and thus 
removed the threat of lengthy and costly 
had 


Even if the 


which often resulted 


gifts.” 


litigation 
lifetime 


trom 
subse 
mtem 
would 


marital 


gitt were 
found to have been made in ¢ 


death 


quently 
a gift to his 
estate tax 
deduction An estate tax credit 


plation of Wit 


normally qualify for the 
would be 
allowed for the 


gard to the 


gift taxes paid, without re 


question of who was donee 


would be 


deduction 


The employer entitled to 


yift tax marital insofar as. thie 
1 See footnote 44 
Internal Revenue Code Sec. 115 (g) (3) pro- 
vides that stock redemptions, satisfying the 
Section, to pay death taxes will not be taxed 
as ordinary dividends 

* Internal Revenue Code Sec. 811 (1) 

“ However, most states still retain the rule 
that any gift within two years of death is pre- 
sumptively in contemplation of death, for ex 
ample, Minnesota Statutes Sec. 291.101 (1), (3) 
(1949), and that a gift older than that, may be 
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gifts to his wife are concerned.” Insofar as 


j 


the gifts to third persons are concerned, his 


vite can join in the gift so as to afford him 


he advantage of double annual exclusions 


and a double lifetime exemption A re 


ributior 


distribution of the corporate income by way 


I 
ock to relatives other than the 
employer’s \ a gift to her would m 
view of the 


he 1948 Rey 


Inco! 


effect income 


since, 


Family Partnerships. 


might consider entering a family partne 


ship in the possible 


1951 Re 1 Act ha 


made it ar th: na fide gift of a cap 


income tan 


advantag 


ital interes reate a partnership, if cap 


Ss a material factor in the productio1 


will 


lor imcome 


result in 


mcome, 


ire minors 


agreement wit! 


‘nti S 


mter 


hip 
death, The partners 
ment presents problems beyond tl 


of this article 


1004 (a) (3); 


deduct 


Sec 


donor can 


Internal Revenue Code 
Regs. 108, Sec. 86.16a rhe 
one half of the interest transferred to his spouse 
if the gift qualifies, for example, if the husband 
during the calendar year transferred $100,000 
to his wife, the marital deduction would be 
$50,000. From the remaining $50,000, the donor 
could deduct the $3,000 annual exclusion and the 
$30,000 life-time exemption, if not exhausted 
leaving a net taxable gift of $17,000 

*% Internal Revenue Code Sec. 1000 (f): Regs 
108. Sec. 86.3a. The gift, for the purposes of 
the gift tax, would be considered as made one 
half by each spouse, for example, it 
for one spouse to make an outright 
$66,000 to a third in one year 
incurring a gift tax 

* The proprietor 
tax, but the resulting income tax 
the vears should more than compensate for i 

8 Hlowever, if the income of the trust for the 
benefit of the minor is to be accumulated during 
his minority, the gift in trust would not be en 
titled to the annual exclusion since it is a gift 
of a future interest. Internal Revenue Code Set 
1003 (b) (3): Regs. 108, Sec. 86.11 Commis- 
sioner v. Diston, 325 U. S. 442 (1945) 

*® If the settlor divests himself of all substan 
tial rights in the income and the corpus of the 
trust, the income will not be taxed to him, but 
rather to the trustee or beneficiaries. Internal 
Revenue Code Secs. 161-163. See Gornick, Part 
nerships, Estates and Trusts (Practising Law 
Institute, rev. ed., 1948), pp. 24 and following 


is possible 

gift of 
person without 
gift 
over 


might have to pay a 
savings 


Business Insurance 


Although 


forms ot 


Inter-Vivos Trust. a trust is 


conventional busi- 


not one ot the 


ness organization, the proprietor might se 


setting 


the benefit 


ynsider the advisability of 


up a trust di 


riously c¢ 
iring his lifetime for 


ot his family trust satisfies the Code, 


certain tax ges will accrue to the 


eettlor ¢i 


family income tax bur 


luced if the beneficiaries of 
brackets than the 
would not be in 


for estate tax 


necessary 


would 


trust 
ower to reves 
meaning ot Code 
Clifford doctrine 
d> the 
has retained an interest 


be distributed 


r the 


d in effect 


OoOwnel 


income 1 at it May 


used for his benefit within the 


i mecan 
Code 


Section 167 


Further, tl 


includible 1 ie Ss thc . ri 1O1 


trust will be 
estate 
tax purposes transtiet 
intended to tak 


joyment at or atter the settlor’s de: 


possession 


was in contemplation of death witl 


le Section 81] 


purview of Cox n Sills 


” Regs. 11 
" Internal 
111, Sec, 29.2: 


Sec. 22 (a); Regs 
Supreme Court's Clif 
ford Doctrine, enunciated initially in Helvering 
v. Clifford, 309 1 S. 331 (1940), taxes to the 
ettlor the from an irrevocable trust 
even though the payable to someone 
else, if for the purposes of Internal Revenue 
Code Sec. 22 (a) he is regarded in substance 
as remaining the owner of the corpus The 
rreasury define the factors which 
will render the income of the corpus taxable to 
the settlor. In general, the settlor is taxable 
on trust income if he has reversionary interest 
after a relatively short term, power to dete! 
mine or control beneficial enjoyment of income 
or corpus, or administrative control See Cas 
ner ‘The Amended Clifford Regulations.’ 
Trusts and Estates 249 (1947); Casner Taxa 
tion of Income Under T. D. 5488," 84 Trusts 
and Estates 233 (1947) 

Regs. 111, Sec. 29.167-1 Sec. 167 concerns 
itself with retention of an interest in the in 
come; Sec. 166 relates to retention of an interest 
in the corpus 

73 Except, of course, bona fide transfers for 
full and adequate consideration; if there is con 
sideration, the transfer will be taxed only to 
the extent that the consideration is inadequate 
Internal Revenue Code Sec. 811 (i) 

‘Internal Revenue Code Sec. 811 (c): 
105. Secs. 81.17-81.18 

™ Internal Revenue 

5, Sec. 81.16 


income 


income 1s 


Regulations 


Regs 


Code See. 811 (1) Regs 
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tlor reserved a power to alter, amend, re- 


voke or terminate the trust 


Thus, the settlor should strip himself of 
all substantial incidents of ownership in both 


the corpus and the income lest the income 


be taxed to him. To keep the corpu 


ist out of his estate tor 


poses, the settlor should no 


income trom or reversionary inter 


should not retai the 


trust; hie 
should 


1 by his lite o1 


Iter, amend or revoke the trust, 


he have the trust measure: 


create al interest which becomes posse 


sory at his death.” Generally, the sole pro 


prietor would not want to 


Notwithstanding the fact hi h pro 
prietor might not obtain for himself either 


imcome or estate tax Savings, it May never 
theless be advantageous for him to settle his 
the benefit 


litetime \ rev 


business in a revocable trust for 


of his family during his 


ocable trust has much to recommend it 


utilized to prevent 


death 


It can be 
of the 


interruption 


business at his It can keep 


the business assets out of probate and, con 


sequently, administration 


It affords the 


save 
settlor 
trustee-manager with the opera 


expenses 
an opportunity to ac 
quaimt the 
owner's 


tion of the business under the 


upervision and to evaluate the trustee’s 


ability.” The revocable trust can be made 


to qualify” far the estate tax marital de 
duction on the settlor’s ath;” or. on the 
hand, it may be us to 
tax,” that 1s, 


impact upon distribution of the 


other save the 


“second preclude estate tax 


corpus on 


a1 
termination 


It should be remembered thi 


is created as a vehicle tor cé 


it in all probability wall be 


busine SS, 


Internal Revenue Code Sex (d); Regs 
105, Sees, 81.19, 81.21 
7See Trachtman 
pp. 139 and following 
* Also, it can be used to assure unified con 
trol and at the same time relieve the wife of 
management problems, keep the business in the 
family in the event the wife remarries and, if 
set up as a spendthrift trust, may be used as 
a hedge against the children’s anticipated in 

ability to manage money 
To obtain the estate tax marital deduction 

in respect to an inter-vivos trust, the trust must 
qualify as of the settlor’s death, rather than as 
of the date of the transfer. Since the trust would 
presumably become irrevocable on the settlor's 
death, the trust would qualify at that time 

“A gift in revocable trust will not qualify 
for the gift tax marital deduction, since it is a 
transfer of a ‘‘terminable interest Internal 
Revenue Code Sec. 1004 (a) (3) (B); Regs. 108, 
Sec. 86.16 (b) 


work cited at footnote 58 
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fied as an “association,” ™ taxable as a cor- 


poration, W thin i¢ rule Ol Morrisse\ i 


However, tax considerations 


1 
| 


Commusstoner. 
ale ne should not contre | 1 


e estate planner 


Buy-and-Sell Agreement 


Normally, the best solution of the 


estate 


problems of the sole 


anning | 


] proprietor 
consists ot the 


tunded by life 


plan 


buy-and sel] agreement 


insurance Basically, this 


contemplates an agreement between 


the sole proprietor . 


he reby the sole 


and his key employee, 
himself 


] 
the emplovee 


proprie tor binds 


and his estate to sell and 
binds himself to buy, at a stipulated 
terminable price, the business upon. the 
death, or possibly the retirement, of the sole 
fund the 


key employee takes out life insurance on tlic 
| 


proprietor, lo agreement, thi 


sole proprietor’s life in an amount equal to 


the value of the business. 


Every buy-and-sell agreement must 


aretully tailored to the requirements of 


he parties If, as is often said, “no I 


then no buy-and-sell 
In the 
suggestio are Mma 
propriet 


ise agreement (ot necessity tl 


has a brothe avree 


ment has a second cousin remaindei 
many 
contents ot a Sé le 
generalizations, and should be 


suggestior are 


so regarded. 


Benefits of Insured Buy-and-Sell Agree- 
ment. Phe buy-and-sell agreement avoids 


] 
tiie severe if 


isses of forced liquidation and 
the multitude of problems inherent in any 
The sole 
state will receive the full going 


his business in cash dat a 


attempt to continue the business 


| } ~~ 
Cash 1s needed Phe agrecment 


ettlor might provide that the trust is 
to continue after his death with his widow to 
enjoy the income for her life and upon her 
death, the corpus is to be distributed to the 
settlor’s children. The only estate tax payable 
is that on the settlor’s death; had the property 
outright bequests from the settlor 
to his wife and from his wife to their children, 
a second estate tax on the same property would 
be imposed on the wife's death 

s: A Vain. Street Bank, 174 F. (2d) 425 


passed by 


Nee 1 
(CA-8, 1949) 
See footnote 48 
“In the light of the various expedients now 
open to him, no business man should be so 
busy minding his own business as to neglect 
making provisions for what will happen to it 
when he is no longer here to mind it.’’ Mann 
heimer and Friedman, ‘‘Buy/Out Agreements,"’ 
Proceedings of Ninth Estate Planners Forum of 
Solomon Huber Associates (1951), p. 32 
* Or, often a group of employees will 
as purchasers 


join 
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facilitates prompt and efficient administra 
the 


family of 


proprietor’s estate. The wife 


the 


oppressive 


tion of 


and proprietor have been 


relieved of business responsi 
bilities and future business liabilities. The 
been provided with cash rather thar 
Put an 


who had beque athed 


have 
a speculative business investment 


other what 


his wife 


way, testator, 


and family a balanced portfolio of 
good securities, would direct them to liqui 
date the business the 


day after 


bequests and buy a 


the death of the man responsible 


its success?’ 


r,a properly ara ] 


vn agreement wil 


to peg the value of the business for 


estate purposes and thus preclude the pos 


excessive eState taxes oO! nm the 


ility f 


Sib y of! 


Ss 


thy litigation 
Employee —The 


for example, the 


alternative, costly and leng 


Benefits to Purchasing 
benefits to him are obvious 
agreement underwrites his business future 
Since the employee is the logit 

the insurance provides an e: 

the 


death of the 


quire business upon the retirement 
proprietor; it eliminates dis 


sension and stalemate with the proprietor’s 


irs which might oc« ur, in the absence of 


funded agreement, during the course of 


gotiations lor pur hase 
Benefit to 
Life —The bu 


Nas 


Busine During Proprietor 


and-sell agreement, assuring 


‘ 


continuation, a stabilizing effect on the 


and strengthens the firm’s credit 


business 


Since the now has a stake ! 


key emplovee 


DUSINESS, and since even those employee 


© are not parties to the agreement have 
confidence in the continuation of thei 
should 


and work-prod 


more 


the agreement induce loyalty 


improve the eticiency 


oft the employees, thereby increasi 


| 
I responsibilities 


‘ } } 
profits and reducing ( 


he sole proprietor 


1 
le plan te 
1 + 


devised o 


1 
} 


Funding of Agreement.—For t 


he effective, a 


means mu 
nNring t} 


Assi ee the at the ti 


death the 


to purchase Rarely 


] 


lave enough capital, and it 


1azardous for the employee to assume that 
the time he needs tl ion he ill | 


borrow 1t employee 


rit agreement making 


deposits in a sinking ft Howeve 
I 


a scheme is unrealistic in v of th 
footnote 149, and text thereto 

‘7 However, it should be admitted that as a 
practical matter it is sometimes necessary to 
keep the agreement from the em 


% See 


concealed 


Business Insurance 


ings siphoned off by high income taxes and 


in view of the tact that the propriet ’s 


death before the fund is complete will frus 
the The 
; 


that the purchaser will pay for the 


trate plan parties might agree 


busine SS 


with a series of installment notes Long- 


notes are a por substitute tor cash 


tat they 
afford nor liquidity The 


notes may not be met if the business cannot 


e 1s concerned, ror 
neither security 
successfully survive the loss of the key 


| of the 


Value 
e notes place an 


man 
from that, 

the 
ould 


proprietor and, aside 


tl undue burden on 


successor He, il all probability 


have to employ others to replace the pr 


1 
wou | I lice His 


prietor, which of course ul 
earnings, and perhaps a substantial part 
of any surplus would have to be u to 


meet the notes 


he most satisfactory method for funding 
rance on the life 
that 


\ his hi 


agreement 1 


rietor, < u g, t course, 


money, 


The annual 


turn 


premium small compared to 


Payments are 


the annual payments necessary to maintain 


' t 
othe. 


tunding devices, rarely running more 


. 1 
face value of the 


than 5 per cent of the 
PpOHCcyYy 
i 


Purchase Price.—The parties decide 


1 to be 


must 
whether the busine purchased on a 
net basis or on a gross bas S, 


that is, whether 


pur buy the tangible assets and 


| 


the purch: 
will s, or the tangible a 


the busine liabilitie 


0.000 and 


} 
thre 


isin et, rch ) mild be 
$40.000. The gro yASIS 1S ‘ \ » be 


prete rred, especia 


net 


normally would be 
, 
S eState al 


required 
assurance 
ployees who are not permitted to become parties 


to the agreement in order to avoid a morale 
problem 





ness obligations wuld be satisfied, for the 


estate remains liable tor them. The agree 


what 


provide as to 


et. First of all, 


ment should type of 


assurance the estate is to 


it should require the purchaser to assume 
all the bu debts, 


primarily 


becoming thereby 


siness 
] ] ] ] 
lable and reiegating It 
to the position of a surety The 


might provide also that 


when obtain ft 


creditor 


possible 


ren al reiecas 


estate Some agreements permit 


executor, in his 


train from going through 


he is not reasonably satished that the 


aser can protec the estate from the 
ss creditors.” Though not too practicabl 


yssibility of joint control might be cor 


at is, the executor 


voice in all major business 


such time as thie business 


At any rat 


] 


Varrants consideration, since 


all probability would have to be kept oper 


as long as creditors had outstanding claim 
In view of the advantages of the gross 


basis method, it should be utilized ordi 


the fact that the agreement 


tully funded with insurance. The 


would 


excess ot the 


cannot be 


ayvreement dispos 


provide for the 


tion of the value of the busi 
ness mterest overt the msurance proceeds, as 


will be developed below. 
Valuation.—An | 


one 


important 


regard to the 


problem, ane 
generally without 
tion of whether the 


ques 
Yross ba is or net bas 


is used, is that of determining the purchas« 


price Since one of the stated purposes ¢ 


the buy-and-sell agreement is to assure thi 


decedent’s estate 1 getting the full going 


concern value of his business interest, it is 
that the 
siderable 


valuation clause merits cot 
and thought Neglect it, 
inequities, The value of the 
business may be determined by a number of 


clear 
time 
you will effect 


1 
ana 


methods; however, the valuation clause should 
be tailored to the 
method 


business involved. <A 
might be appropriate fos 
type of business may be 


that one 


completely unreal 


istic for another, Some of the more common 


valuation methods are discussed below 


Of course, if such discretion is deposited in 
the executor, the agreement will not peg the 
value of the business interest for estate tax 
purposes. See footnote 149, and text thereto 

” Or, even worse, one party may refuse to 
take part in a revision when required See 
Chase National Bank v. Manufacturer’s Trust 
Company, 265 App. Div. 406, 39 N. Y. S. (2d) 
370 (1st Dept., 1943) 
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Price At the 


exc uted, the 


Arbitrar\ time the agree 


ment is parties, under this 


method, place an arbitrary valuation on the 


business and provide for periodic revision, 


at least annually. ‘The 


plan has in its favo 
simplicity and certainty; however, it 1s not 
In the 


recommended first place, the 


odic 


though the 
used—and tl un ter 


peri 


revisions are often neglected,” even 


lawyer, the trustee—if one is 
remind the 
parties. To obviate this objection somewhat, 
it often is provided that the last stated pric: 
shall govern unless more than two ye: 
was agreed upon 

1 provide that if a 


the value will 


have elapsed since it 
agreement wil 


] 


period has elapsed, 


alternate method, 


apitalization 
adjusting th c ‘ ( neure 


changes di 


formulas 


stronger criticism of this method 


periodic revisions necessitate periodic meet 


ings of the minds of the and the 


proprietor 
employee in regard to the question of value 


Since the proprietor will naturally argue a 


high figure while the employee will argue 
1 


a low one, at least a minor disruption in 


their relationship is inevitable.” 


Independent Appraisal—Another 
value 


appraisal after death. The provisio1 


COMMON 


device for measuring is that of inde 
pendent 
generally calls for three appraisers, one to 
be appointed by the estate, another by the 
and the third to be 


The primary objection here 1s 


purchaser, chosen by 


those two 
delay 
cedure, Considerable 
betore all three 
and arrive at a 


alternate appraisal plan which 


the inevitable involved in the pro 


otten clapses 


time 


appraisers are appointed 


common valuation An 


would avoid 
the excessive delay, in the main, 1s that ot 
trument a sole appraiser, 


appointing in the i { 


such as a bank. It appropriate, explicit in 


structions to the appraiser or appratsers 


should be contained in the agreement as to 


the valuation of bad debts, contingent 


habilities, patents, good will, trade names 


and other intangible assets 


Book 


that the purchase price shall be the net value 


Value—The parties might provide 


of the business assets as shown by the last 


financial statement of the business prior to 


” The sole proprietorship buy-and-sell agree 
ment must be distinguished from the partner- 
ship agreement or stockholders’ agreement. In 
the latter two, the revision procedure might 
cause less disturbance since each party stands 
to profit from a low price if he is the survivor 
but to lose if he is not 
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the proprietor’s death. Often the agreement 
will provide that the book 
adjusted to date of death, perhaps by adding 
6 per cent per annum from the date of the 
last statement until the time of death. An- 
other variation is to require that a statement 
be taken as of the date of death, If so, the 
agreement should provide who is to 
should 


value will be 


prepare 


it and contain such instructions as 
to the valuation of particular assets as are 
appropriate. 
will not regard book value as a fait 
reflect 


intangible assets, such as good 


deemed 
prietor 
value, primarily because it does not 


Frequently, the pro 


any of the 
will, 

Tax Value 
will provide 


Sometimes the 
that the 


purposes ot the 


agreement 


value of the business 


tor the sale is to be the 


value arrived at for federal estate tax pur 


poses. The time lag before a value will 


finally be determined is apparent and, there 
should be Further, 
with a val- 


fore, the clause avoided 
since a buy-and-sell agreement 
this 


of the business interest for estate 


iation clause of nature cannot 


the value 


1reez¢ 


attribute of a 


tax purposes, an important 


carefully drawn business-purchase agree 


ment has been forfeited. 


Appeals and Review Memorandum 34." 
\. R. M. 34 sets out one of the more pop 
formulas purporting to 


ular determine a 
1] 


value for good will; it is a prototype of al 
the formulas, most of which operate on the 
tangibl« 


the demonstrated earning power. H: 


re lationship between the assets and 


d of caution appropria 


that a proprictorship has enjoved earnings 
attributable to its 
indi 
Abnormally 
tl 


xceeding those normally 


rible assets does not conclusively 
he existence of good will 
e man- 
ability of the 


1 


formula as applied to a sole 


arnings might be traced to 


agerial and income-producing 


wne! Any 
' 


proprietorship 


which attempts to project 


istorical profits should be carefully scrutin 


zed. Obviously, the formula’s validity varie 


directly with the predictability of tl 


will does 


profits.” Good 


12 CB 31 (1920) 

% The Tax Court in Estate of A 
TC T70 787 (1950), pointed out that the 
emphasis in valuation of good will should be 
on the relation between the tangible 
assets and profits but only to the extent that 
those profits would survive a change in the 
management of the business ; It is im 
portant to remember then, that when the pur 
chaser of a business pays price for good 
he is not paying for the profits in the 
excess of a fair return on tangible 
those profits of the future 


Bluestein, 15 


placed 


Business Insurance 


Of course, many proprietorships do enjoy 
good will, in that profits in excess of a fair 
return on the tangibles can be anticipated 
notwithstanding the owner’s death. If so, 
the proprietor will want that asset consid- 
ered in computing the purchase price. The 
buy-and-sell 


parties to the agreement, in 


determining whether or not any good will 


in fact exists or, if it does, to what extent, 
should evaluate carefully past earnings and 
future prospects. Sometimes the 


will fix the value of good 


agreement 
will as an arbi- 
trary percentage of book value. More often 


M. 34 is used—a 


formula frequently applied by the Internal 


a formula such as A. R. 


Revenue Bureau in valuing the intangible 


assets of a closely held business 


lhe method proposed by A. R. M 
take the 
over a period of years 


34 is to 
average earnings of the company 
preferably not less 
rate of 10 
tangible assets tot! 


than five—attribute an 


per cent to the 


earning 
average 
the period, and then capitalize the remainder 

earnings in excess of 10 per cent at 
determine the 
34 also recog 


of 20 per cent to 
value of good will. A, R. M 


nized that if the business was rather stable 


and not subject to violent fluctuations, for 
example, the manufacture or sale of stand 


ard articles of daily necessity, the return 


tangible assets might be reduced 


on the 
from 10 per cent to 8 per cent and the cap- 
italization of the return upon the intangibles 


might be reduced from 20 per cent to 15 


per cent. 


In applying the formula to the sole-pro 


1 
' 
prietorship situation, an amount 


represent 
ing the compensation value of the proprietor 
should be deducted from average net earn 


ings before the surplus over the allowed 


} 


return on the tangibles is capitalized to de 


good-will valuation.” Obviously, 


value 


termine the 


his management cannot survive his 


death. Comparable management ability will 

substituted; its cost will modify 

An application of A. R. M. 34 
I 


Assume that the I 


mula in the buy-and-sell 


$7,000 as the proprietors 


have to be 
future pronts 
might be illustrated 


agreement hxes 


value and 


Wage 
’ Howard B. Lawton, 6 TC 1093, 1100 (1946) 

“An argument might be made that for con 
sistency’s sake an income tax factor should be 
subtracted from earnings before they are capi- 
talized; in valuing the stock of a corporation 
it is the earnings after taxes that are capitalized 
However, the argument has never been accepted 
by the Bureau See Powell ‘Estate Tax 
Valuation,”’ The Estate Tax Handbook (1951) 


~ 2 
p. 403 





is to 


t 


be 
surplus 
Assume, 


tangible 


that ® 


return 
to the 
earnings capitalized at 1 
furthe r, that the average 
of the 
prior to the valuation date was $50,000, and 


a ot per cent a 


and tl li 
per 


Value 


tributed tangibles, 


ie 
cent 
the 


hive 


ol 


assets business for the years 


value 
net 
Management factor 


Ave rage 
Average 


Ol 


Laligibic 


prohts 


~ cent return on tangible 


per 


te 


larnings attributable 


Capitalization of 


mifinite 
h the 


ied, 


to equalize 


formula 
The 
cCarning are to 
but it should be lk 
fluctuatio Any 
earnings should 
lh pal The 
ied he 
and 


simular 


The above 1S to 


during wl 


ubjyect 


Variation period Li 


iveraged may be var 


mg enough 
extraordinary 


be 


mterest 


ns fluctuation 


in discounted 
rates 


the 


or 
stability 


the 


Val ot pal 


business with comparative 


on businesses 


Under this method, 
subtracting 


1o1 


ytraight Capitalization 


the net atter 


the 


average profits ( 


propriet value) 


generally five years 


rs 


management 
are 
the 


) 


given period cap 


italized at a rate provided for in agree 
ment, The 1 may from 
to 15 per cent, depending upon the stability 


Phe thus 


ate vary per cent 


of the business capitalized value, 


Year Preceding 
Sale 
Phird 


SEC ( 


First 


Net Assets 


$100,000 


Pri 
$14 
80.000 


100,000 18, 


Rovalties and 


formula 


Patents, Mining 


One 


Valuing 
Leaseholds 
should | 
patents, mining 
unlimited 


other common 


ve considered. Since assets such as 


royalties and leaseholds do 
lite, the 
return 


not have purchaser, in 


on 


addition to realizing a the assets 


must get back his capital investment duri 


the lite of tl 


ie asset 


Present value of $1 annum inn yeat 


being at one rate, redemptior 


urplus earr 


13, 


rage annual earnings for d 


$15,000. The 
would 


its ave such perio 


¢ 


amounted to 
ot $26,666.67, 


good-will value 
be added 
to the date-ot-death book value to compute 


be 


which then 


the purchase price, would computed as 


follows 
$50,000.00 
$15,000.00 


7 ,Q00.00 


S §¥ 000.00 
$000.00 


assets 


les $ 4,000.00 


cent $76.6060.07 


l per 


ISI 


value 
tangibl 


total 
ness, including both the 
the good ‘Thus 


is the or the | 


determine d, 
assets and 
il 


average net earnings for the five years prior 


will for example, the 
to the proprietor’s death averaged $50,000 
the 
d-sell agreement was 10 per cent, the 


and 
buy 


capitalization rate specified in the 
an 
would 


capitalized value of the business 


$500,000 


1¢ 


Py fits The 


of years and the determinative rat¢ 


Years’ Purchase of Excess 


number 
may be varied, depending upon the mag 
nitude of the good will, but the following 


is an example of the application of a for 


mula calling tf three ot 
the 


cess of 10 per cent 


a Veal purchase 


(less management factor) in ex 


profits 


on the net tangible 


\ 


Eexce 
Profits 
4.000 
5.000 


10 


$10,000 


© OT Vel 


fits 
(WK) S 
O00 8,000 


OOO 10,000 8 OOO 


$17.000 


tt It 
oskold’s formula. That 


of the 


asset his nature, thre 


au has often used H 
that 
a sinking fund to return capital would b« 


formula umes out earnings 


ass 


set up interest and a deter 


at 


mination of 


one rate ot 
the present value of the prospe« 
income would be at another 1 
\ deriv Hoskold’s for 
| 


] 
il 


tive made ate 


oft interest ation ot 


as follows 


mula is 


interest 


mother ri 
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In this situation also, the interest rate 
should be varied according to the stability 
of the investment.” 


Between Proceeds and Pur- 
will the 


Difference 
chase Price. 


the valuation formula a 


Rarely product of 
rroceeds ot the 


In the 


purchase 


I 
insurance policy coincide in amount 


event the proceeds exceed the 


price, two possible solutions present them- 


selves. Frequently, the agreement will pro 
shall 
Such 


pro- 


vide that the proceeds of the insurance 


constitute the minimum purchase price 


a provision would be preferred by the 
would know advance 


amount payable to 


prietor, tor he 
Init im 
other solution to provide 
the proceeds Ove the 
to the pur haset 
would 


the amount of the 
loss of the key 


purch 
Obviously 

haser prefer this disposit 

excess wou 


pensate ior the 


the proprietor 
ideal Situation, the agree 


fully funded 


Of course, in the 
will be 


purchase price should exceed the 


ment However, 1f the 


and the purchaser cannot cover th 


with cash, three met! sug 


immediately 


gest themselves for providing for payment 


of the balance. 


The purchaser may 


of interest-bearing secured, 


notes 
ordinarily, by a mortgage on the business 
The amount of the notes should be s« nl 
the agreement, with the number of notes 


varying with the balance. The parties to 


the agreement should set the amount otf 


each note at a low enough figure as not to 
interfere with the purchaser’s successful op- 


eration of the business, nor to impair his credit 


Limited Partnership.—Anothet 
provide that a limited partners 
with the 
cess as the limited partner, 


executor or the legatee of 


the w Pp ud balance 


to constitute his capital contribution. Gen 


erally, the buy-and-sell agreement will re 


quire that the articles of limited partnership 


provide that the purchaser, the general part 


aw a salary of a specine 1 amount 


balance of the pronts be shared in 


proportion to the capital c¢ 


respective 


butions, witl 
the general p< 
nated perce 


period 


ment ot 


See Mertens. Law of Federal Income 


tion, Vol. 10A, Sec 9.111 (rev. ed 1948) 
This device can be used only 


partnership is countenanced by local 


Business Insurance 


afforded the right to dissolve and wind up 
the partnership if a amount of 
profits is not 


specified 
realized for a stated number 


of years, ordinarily two. 


Incorporation —A device common to many 
agreements is a provision requiring that the 
business be incorporated upon the proprie- 
The estate or the legatee of the 
nonvoting 


tor’s death. 
excess would normally receive 
par stock, preferred both as to cumulative 
dividends and as to assets upon dissolution, 
in an amount representing the excess of the 
over the 
‘The purchaser would 

Che agreement should provide that a further 
agreement be 


retire periodically the preferred 


pure hase price insurance proceeds 


receive the common 


entered requiring the corpo- 
ration to 
stock, insofar as there are sums legally avail- 
ser to purchase periodically 
the preferred stock out of his dividends. Also, 
the agreement should require that the ar 
ticles of incorporation provide that if there 


able, or the purcha 


is no dividend on the preferred stock for a 


Stated number of years, generally two, the 


preferred stock shall have exclusive voting 


power until such time as there are no divi 


dends In arrears 


Ownership and Premium Payments. 
Normally, the agreement contemplates the 
employee’s applying for and owning the in 
surance policy, as well as paying the prem: 
ums. Often the agreement will require him 
policy to a trustee.” To 
possibility of both the 


insurance proceeds and the business interest 1 


to transfer the 
avoid an\ inclusion of 
the proprietor’s estate for estate tax purpos« 
should not 


incidents of ownership of the policy. It is 


the proprietor have any of the 


equally clear for the same tax reasons that 
the employee should pay the premiums; but 


aside from the tax factor, common sense 


result, for the employee is 


such a 


| 
purchase price 


u 


he annual necessary to assure a 


sremium 


ompletel greement. If that is the 


S are available a he 


uch insurance as he 


recment would pre vide 


' ' 
ietor’s death the purchase 
proceeds, on ot the 


the prece ding 


meet the pre 


the agreement 


‘In any ev agreement should obligate 
the employee iy the premium 
“See disc 


ssion I ome 


General 


Considerations 





by making annual loans. Upon the propri 


etor’s death, the purchaser would pay the 


estate the purchase price plus the amount of 


the loans. But to repay the loans, the em- 
would have to take out insurance in 


ot the 


ploye c 


excess value of the business or be 


burdened with running the business and at 


the same time paying off substantial debts 
or, depending upon the terms of payment, 


might not even own the business outrigh 


\ solution often preferred is to increase 


the employee s salary to allow him to carry 
if not all, of the 

The increase in salary, if rea 
deductible for 


poses by the 


a substantial part, necessary 
insurance 
sonable, is mcome tax pu 
proprietor so that he will 
out of pocket less than the full amount 
With the loan device he is out 
of pocket the entire amount of the loans at 
the time (although 


quently his estate will be repaid); and the 


the increase 


they are made subse 


loan device entails the burden to the em 


ployee mentioned above. 

The proprietor otten asks: “Why should 
I assist the employee in paying the pre 
miums? Why shouldn't I use the 
to purchase my own life insurance so that 
death I can family 
both my business interests and the amount 
‘gees this 


of the insurance! 
proportion to the 


money 


at my pass on to my 

The validity of 
objection is in direct 
amount of assistance necessary for the pro 
prietor to afford the employee. If the em 
ployee can carry a substantial part of the 
load the proprietor 
to give him the additional assistance neces- 


himself, it is wise for 


sary to consummate a tully funded buy-and 


sell agreement, with its benefits to the busi 


ness, the employees, thie proprietor and his 


estat 


\ problem that 


1 
or the 


Beneficiary Nomination. 


should receive the consideration 


the attorney and the life underwritet 


should Ie 
101 


parties, 
is that of wh 


of the insurance poli \ 


named beneficiary 


Employvee—Naming the purchaser of the 


business the beneficiary has much to recom 
In the first place, he 


SK ond plac e, it 


mend it has paid 
the premiums and, in the 
ITS the 
| 


purchase money in the hands of 


T 
' 
| 

t purchase 
efficient 


designation of the 


must make the 


\¢ person 
should 


The 
7. 


purchase and sale The 


who 


nomination msure an 


employee, however, d cS involve a possible 


” Wage stabilization legislation 
of course 
1” See 15 Missouri Lau 
™ For an excellent discussion, see 
“Settlement Options and Survivor Purchase 
Agreements,"’ 4 Journal of the American Society 


of Chartered Life riters 199 (1950) 


permitting 


320 (1950) 


Laikin 


Revieu 


Underu 


196 


he proprietor’s estate. If the em 


ployee is insolvent at the proprietor’s death, 


} 


the proceeds might be consumed by his 


creditors; the estate will have lost a guar 

anteed purchaser 
Proprietor’s I:state 

tate should not be 


The proprietor’s es 
named as beneficiary In 
The 


posse ssion ot 


the first place, an imbalance is created 
decedent’s representative is 11 
both the proceeds and the business interests 
much room for 
Second, the insurance proceeds are 
exposed to the decedent’s creditors. Third, 


there is the possibility, although remote 


There is dissension and 


de lay 


fact that the insurance 
includible in the 
for federal estate tax purposes,™ the 
proceeds and the 


iat in view of the 


proceeds are decedent’s 


estate 
business interests will be 
taxed.’ Fourth, on the strength of the 
ce lebrate d Legallet ( ase,™™ the insurance pro- 
ceeds might be excluded for income tax put 


poses from the purchaser’s cost basis of the 


I 


business assets acquired through the buy 


and-sell agreement Finally, such a nomi 


nation shot | 


ld not be used unless the agreement 


specifies that the proceeds shall constitute 


the minimum purchase price Since the 


proceeds are includible in the decedent's 


estate 


tax purposes, although an 
carefully 


estate for 
amount against hich, in the 
drawn agreement, the estate may credit the 
value of the business interest, if the proceeds 
exceed the purchase price and the agreement 
that the should revert to 


vould be 


taxes On an amount it neve 


specines excess 


the purchaser, the estate paying 


estate ! 


Deceased Heirs Often the 


that his wife or 


receive? 


proprietor will 
desire family be named as 
beneficiary since he can then take advantage 
ot the 


thus 


1 
policy 


settlement options in the and 


integrate the business insurance wit! 


his personal insurance. However, sinc 


the settlement options can be as well utilized 
under 


ot the 


another plan, and since design: 
heirs presents certain disadvantages, 


it should not be utilized It defe: one of 


the purposes of the buy-and-sell agreement 
the exchange of the 


liquidity. If the 


propri torship {ol 


estate executor needs 


funds, he would have to go to the wife o1 


family. Such a beneficiary nomination also 


¢ 


creates some what ot an imbalance ot sorts 


for the wife has the proceeds, the executor 


the business interests, and the 


purchase 


2 See footnote 132, and text 
™ See footnote 137, and text 
41 BTA 294 (1940). See discussion below In 
Some General Tax Considerations’ (page 200) 
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though in all 


Further 
; 
here again poses the 


but a contractual right, 
probability specifically enforceable 
more, the Legallet case 


question of whether or 


even 


not the insurance pro 
ceeds will be 
basis It 
the tr 
immediately 


he Owned d 


included in the purchaser’s cost 
be argued, as well, that 
fraud of creditors for 
decedent’s 


might 
ansactior il 


prior to the death 
1 


a business, whereas on his death 


the agreement requires that business 


be conveyed to the purchasing employes 


and yet the 


proceeds by 


} 
to the 


a will, the intestate 


insurance pass the 


te and go directly wife or family 


Also, i the 


distributees might contend that the 


absence of 
nomina 
vife has deprived them of their 
or the 
will and the w 


[ the proce eds, sl 


. ’ 
intestate s estate ven 


1dow is 
ie migh 


inasmuch as the proceeds are not cot 


sidered in computing her statutory share, 


she is also entitled to a share in the business 
m A delay in 


ietorship to the purchaser, 


transferring the pro 
whether caused 
the 


widow, might 


estate creditors, 
the 


be disastrous to the successful continuation 


by interference of the 
intestate distributees or 


f 4] 
ot i 


{ business 


rporate Trustee benef 


The pr 
designation is that of 
Normally, the 

t As a 


nsible stakeholade rT. 


corporate 
policy 1s also as 
disinterested and _ re 
| it can insure that the 
buvy-and-sell as 


smoothly 


etor’s life it 


reement is completely and 


carried out During the 


will 


that premium payments are due 


pro 
notify the purchase 


and remind 


parties to make the periodic valuatior 


1 
valuation clause of that type 


agreement 10 he death 


yroprie tor, 


collect 


iwreemel 


held by 
The trustee will 


ition of any valuation form 


man policy 


supe 


iyreement, and there 1s a dispar 


l 


tween the insurance proceeds and the 


the business interest, it 


made of the 


per disposition 1s 
I | I 


he widow is apt to be more satisfied that 


equitable treatment if the 


ummated by a disinterested 


1 party [he corporate trustee is sug- 


*She obviously would not succeed for the 
buy-and-sell agreement is nontestamentary In 
re Estate of Soper, 196 Minn. 60, 264 N. W. 427 
(1935). See Grahame The Insurance Trust a 
Non-Testamentary Disposition,”’ 18 
Law Review 391 (1934) 

5 Business 


Insurance, New 


S 
Minnesota 


Purchase Agreements Funded 
York Life Insurance 


Business Insurance 


gested in preference to the individual trustee 
since its continuous existence eliminates the 
possibility of problems in connection with 
its experience in 
and the 


successors; 


’ 


valuable 


alternates or 
matters 1S 
reasonable, 

The 
as. beneficiary 
clude utilization of 
Many of the insurance companies 


will permit an arrangement whereby the in 
| 


sub 


these cost is 
trustee 
necessarily pre 
settlement 


designation of a 
not 


corporate 
doe . 
one ol the 


options 


surance company holds the proceeds, 
ject to the trustee’s right of withdrawal fot 
a limited time to meet cash demands upon 
the estate; upon the release from the trustee, 
the insurance company will pay the proceeds 
according to a settlement option selected by 
the trustee or by the parties to the buy-and 
sell The 
under a duty to withdraw the proceeds in 
favor of the purchaser if for any reason the 
Although the 


not 


agreement trustee would be 


agreement were not fulfilled 
implications of the Legallet 
clear, its holding should not extend to the 
trust 


case are 


situation. 


Type of Insurance.—Since 
pay tor the 


the « mployee 


who must policy presumably 


does not have unlimited income, it is gen 


erally advisable to use low cost policies, 


such as term or ordinary life However, 


where practicable, an annuity or endowment 


policy or an ordinary life policy with some 


retirement income plan should be used, since 
money could then be made available to put 


chase the business from the proprietor 


should he desire to retire during his lifetime 


In addition to the lite the agree 
could be 
disability or 

rovice 


price in the event the pro 


d sable d - 


insurance, 
with in 
health 


payments 


ment collaterally funded 


come noncancellable 


installment 


tOl becom 


Restrictions on Use of Policy.—-lfi the 
and the bene 


of the insuran policy, the 


purchaser is to be the owner 


hcwary agres 


ment should contain a restriction preventing 


him from borrowing upon, assigning 


dealing 


pleds 


ing or otherwise 


ing 1 vith the poli \ 


the conse or wu pl 


without proprietor. This 


unnecessa®ry 


recomine nde d, 


ned to a 


Company (1952) p. 1 Davis, Life Insurance 
and Business Purchase Agreements (1950) p. 11 

wt Cited at footnote 104 

*Since the value of the business will cer 
tainly vary during the proprietor’s life, a pro 
vision should be included in the agreement for 
adding, substituting or withdrawing funding 
policies upon the joint consent of the parties 
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The agreement should contain an obliga 
tion on the part of the purchaser to keep 
up the premium payments; it might provide 
that in the event of default the proprietor 
may pay the premium with a right of re- 


imbursement.™ 


Key-Man Insurance.—Frequently, the pro- 
prietor will apply for and pay the premiums 
on key-man insurance on the life of his 
employee-purchaser with the proceeds pay 
able to the proprietor, for the death of the 
employee will frustrate the purchase plan 


a severe loss to the business 


Disposition of Policies.—The 
contemplates, of course, that the employee 
But the agree- 
disposition 1s 


as well as be 
agreement 
will survive the proprietor. 


should 


made 


provide what 
of the policy paid for by the 
the employee pre- 
agreement 


ment 
to be 
emplovee in the event 
deceases the proprietor, or the 
is for any reason terminated. It is custom 
afford the 


policy on his life 


ary to option to 


buy the 


proprietor an 
at a price reflect 
premiums paid or the cash 
that the 
proprietor, 


ing either the 
value It is important 
this right to the 
of time 


surrender 
agreement give 
ior the 
him to become uninsurable. 


passage may have caused 


\ similar option in favor of the employee 
the death of the 
be included with respect to 
insurance held by the pro 
prietor on the life of the How 
ever, the agreement should require that if 


effective upon sole pro 


should 


any key-man 


prietor 
employee 


the employee exercises the option, he is to 
keep the policy in force and use it as addi- 
unpaid balance of 


tional security for any 


the purchase price. 


Buying the policy effects a “transfer for 


value” but, 
chaser, the proceeds on his death will not 


110 


since the insured is the pur 


be subject to income tax 


Power of Attorney.— The agreement should 


contain a broad power of attorney, running 


from the proprietor to the purchaser, to in 


sure against an interruption of the business 


m Even if the proprietor were forced to avail 
himself of the clause, the reimbursement feature 
should preclude the proceeds from being pro 
portionately includible in his estate on the 
ground that he paid the premiums. See Mann 
heimer and Freidman, ‘‘Buy/Out Agreements,”’ 
91 Trusts and Estates 16-17, footnote 9 (1952) 
At any rate, the point is in all probability 
academic See the discussion below on the 
double tax at page 201 

® See footnote 119, and text thereto 

1 Although it is not necessary from a legal 
standpoint that the buy-and-sell agreement be 
mentioned in the proprietor’s will, such men 
tion is nevertheless recommended rhe refer 


198 


upon the proprietor’s death. An interrup- 
tion until such time as the executor could 
qualify might have disastrous effects on the 
Since this power of attorney 
would be coupled with an interest, it would, 
in most jurisdictions survive the proprietor’s 
death. 


business. 


Interregnum Profits.—A carefully drawn 
buy-and-sell agreement will facilitate 


fer ot 


trans- 
Sut, 


even with such an agreement there is often 


the business to the purchaser 


an unforseen delay, and in any event, the 


cannot be transferred until the 


business 
executor qualifies and is appointed. 
the delay the would be 


the business 


During 
employee running 
pursuant to the power of at 
torney contained in the agreement. The 
agreement should provide who is t 

the profits earned during that time; most 


greements award them to the purchaser 


Proprietor’s Wife as Party to Agreement. 
Unless the part 
the business, it is not necessary 
but it might 
join, It is 
be apprised of the 


proprietor’s wife is a 
wner of 
that she join in the 
be better 
advisable that the 


in the event 


agreement; 
practice to have her 
wife 
agreement; also, she is named 
beneficiary of the insurance policy, her join 
would preclude any 


ing in the agreement 


contention that she was entitled to her statu 


1} 


tory share of the business interest as well 


as the insurance procec as" 


Terminating 
Agreement.- agreement should pro- 
that the their 
may at any time amend or revoke the agree- 
ment If 1 
would have to be 


substantially ch: 


Revoking or 
T he 


partic s by 


Amending, 


vide joint action 


ed, his consent 


a trustee is involv 


secured if the amendment 


inges his duties The agree 


ment should perhaps provide for automatic 


termination '’ in the event of total disability 


death of purchasing employee prior 


agreement, dis 


to consummation of the 
charge of the purchasing employee pursuant 
to the 


of either 


terms of the agreement, bankruptcy 


’ 


party or lapse of the insuranc« 


ence will put both the executor and the devisees 
and legatees on that the proprietor’s 
business is subject to a purchase agreement, 
and the executor will be aware of his duty in 
consummating it 

“Tf the 


desires the 


notice 


proprietor has a minor son and 
protection of a binding purchase 
agreement during his minority, but wants to be 
free to leave the business to his son if that 
should prove feasible, it might be provided that 
the agreement will automatically terminate 
upon the son's reaching a specified age, unless 
prior to that time the proprietor serves notice 


election to keep the 


on the purchaser of his 
I 


t in force 


greeme! 
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funding the 
is not afforded an option to purchase the 


agreement.” f the employes 


business in the 


to se 


event 


the proprietor desires 
lifetime, 
automatic 
or liquidation of the 
Some 


ll it during his there should 


be a provision for termination 


upon si business by 


the proprietor. provision for a term! 
might be 


be en pay ing 


nation bonu o the employee 


; ' 
considere: have 


de prived ot 


been } 


premiums 


the opportunity urchase the business.’ 


11 


tious probiems are l 


presented 


plo | 1 
employee ywecomes dis 


chasing 
withdraws or is discharged. If 


he key-man insurance to some ex 


tent would compensate the proprietor for 


the frustration of the purchase plan. Often 
the proprietor will want to work out a new 
and-sell 
If the 


abl this can 


creement wit! nother 
AaAxZTeenic t a | anotel 


funded bu 


employes proprietor still is insur 


be ace omplishe d, but often the 
intervening years will have deprived him of 
his insurability. The question then becomes, 


may the emplovee take over the 


} ] . 
original policy 


how new 


without incurring serious 


tax consequences If the new employee 


buys the policy from the 


his estate or the 


former employee, 
proprietor (\ ho had exer 


cised hi urchase option), a portion oft the 


taxable income to him on 
death.” . The 
defaulting employee to 
policy without consideration to 


proces Ils will be 
the proprietor’s agreement 
could require the 
assign the 
the new employee if the proprietor is un- 
insurable: or if the trust device is used, the 

‘e would continue to hold the policy 
for the benefit of the 
assume future premium payments, How 
that solution the first employes 


forfeits the amount of premiums he has paid. 


successor who would 


ever, by 


Depending upon the purchase price, th 


uninsurable proprietor might consider buy 
y from the first employee and 


transferring it to the new employee 
If the new employee gives no valuable con 


sideration, the proc eeds should not be in- 


come. The proceeds would be includible 
i! t] ( proprie tor’s estate tor estate tax pur 

The agreement should contain a provision 
to the effect that if both the purchaser and the 
proprietor die as a result of a common disaster, 
the buy-and-sell agreement will be terminated 
and the proceeds from the funding insurance 
policy or the key-man policy will be paid to the 
estate of the premium payer 

‘The buy-and-sell agreement should provide 
that the k employee will work 
for the proprietor so long as the proprietor is 
conducting the business. The agreement should 
protect the employee against capricious dis 
charge by the proprietor and contain a 
formula; ordinarily it would be 
to freeze his Some 


continue to 


compensation 


nequitable salary profit 


Business Insurance 


gift 
leath,’” but the 
ould be excluded pro 


poses on the 2g ounds that it 
intended to effect at 
business interest sl 


tanto 


WaS a 


take 


Some General Tax Considerations 


In setting up or modifying the insured 
buy-and-sell agreement, the estate planner 
must constantly 


\ brief 


the more prevalent considerations 


Federal Income Tax.— The premiums 
paid on life insurance to fund a buy-and-sell 
agreement are not deductible by the 
mium payer, nor 


evaluate tax ramifications. 


mention is here made of some of 


pre- 
can the employer deduct 


as an ordinary and necessary business ex- 


pense premiums paid on ke V-Inan msurance, 


since he is the as 


beneficiary of the policy.’ 

Proceeds of the Policy—Unless the policy 
has been transferred for value, the proceeds 
received by the death of 


reason of the insured 


are not taxable 


income to the beneficiary 
Transfer of Policy 


ferre d to 


If the policy is trans- 
than the 


for valuable consideration, only the 


someone other insured 


{ amount 
of the proceeds that equal the consideration 
plus 


the premiums paid by the purchaser 


are income tax exempt. This is true whether 
the proceeds are received upon surrender o1 
upon maturity of the policy."” The trans 
feror’s basis for determining gain or loss on 
the sale of the policy is normally the cost 
of the poli vy, that 1S, 


dividends received 


premiums paid less 
If net premiums exceed 


the amount received on the sale of the policy 
the difference is not deductible as a loss.’ 
lt the insured realizes 


a gain upon the sale 
of the policy to a third person, the gain 
is taxable; it would appear to be a capital 
gain for the purpose of Section 117 of 


the ‘ode. 
surrender of Policy.—If a life insurance 
is surrendered during the lifetime of 
the insured, the surrender 
value received over the cost is taxable in 


policy 


excess of the 


12 


come.” ‘| be gain received on the Ssurre nae t 
sharing 
factory 
115 See footnote 119 
16 See footnote 74, and text thereto 
"7 Internal Revenue Code Sec. 24 (a) (4): 
Regs. 111, Sec. 29.24-3 
18 Internal 
Regs. 111, Sec 
1% Internal 
Regs. 111, Sec 
1 


arrangement will usually prove satis- 


and text thereto 


Revenue Code See 
29.22(b)-1 
Revenue Code Sec. 22 (b) (2): 
29.22 (b) (2)-3 

Century Wood Preserving Company v. Com 
missioner, 69 F. (2d) 967 (CCA-3, 1934): Key 
stone Consolidated Publishing Company, 26 BTA 


1210 (1932) 


lai 


22 (b) 


Internal Revenue Code Sec. 22 (b) (2) (A) 
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is taxable as ordinary income; the trans- 
action is not a capital gain for the purposes 
of Section 117 since it is not regarded as a 
sale or exchange.” Any loss incurred upon 
the surrender is not deductible.™ 


Gift of Policy.—lf a life insurance policy 
is transferred and the transfer is not for a 
valuable consideration, as by a gift, the 
proceeds paid at death would be exempt 
from income taxation.™ 


Gains to the Estate —The 
estate ordinarily should realize no taxable 
gain on the sale of the business pursuant 
to a buy-and-sell agreement, since the es- 
“shall be the fair market value 
of such property at the time of 
quisition.” ™ If the agreement is the result 
of an arm’s length transaction, the date-of- 
death market value normally will approxi- 
mate the contract price. 


proprietor’s 


tate’s basis 
such ac- 


a while it seemed that the 
consummation of a purchase agreement 
would involve income tax disadvantages to 
the estate because the Treasury’s general 
counsel that the sale resulted in a 
capital gain equal to the difference between 
the decedent’s cost basis and the purchase 
price.” That, fortunately, is no longer 


: 
the case. 


However, for 


stated 


Purchaser's Cost Basis —The basis 
for the business acquired by the purchaser 
would be the price he has paid if he bought 
If he pur- 
purchase 
discharge 


cost 


the assets on a “gross basis.” 

chased the “net,” the 
price plus the amount paid in 
of the decedent’s business debts constitutes 
The 
doubt as to whether or not the insurance 
proceeds could be included in the cost basis 
of the purchaser if 
policy were made payable to either the pro- 
prietor’s estate or his personal beneficiaries 


business 
Legallet ‘€ase™ raises a 


his basis 


the proceeds of the 


Tn that case, Legallet procured a policy, 


to fund a buy-and-sell agreement, on the 
life of his partner O’Neill payable to 
O’Neill’s wife, as did O’Neill on Legallet’s 
life. Vhe premiums were paid by the part- 
nership, charged against profit and loss and 
thus paid equally by the partners, O'Neill 
died and the proceeds of the policy were 
paid directly to his wife; Legallet received 


2 Ralph Perkins, 41 
G. C. M. 18233; 1937-1 CB 147 
23 Standard Brewing Company, 6 
(1927); I. T. 1944, ITI-1 CB 145 (1924) 
4 Regs. 111, Sec. 29.22 (b) (2)-1 
25 Internal Revenue Code Sec. 113 (a) (5) 
12% Special Ruling, No. 10, 1944 
mT, D. 5459, 1945 CB 193; 
29.126-1 (1). 
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BTA 1225 (1940); 


Regs. 111, Se 


BTA 980 


credit in the amount of the proceeds on his 
debt to Mrs. O’Neill for the purchase price 
of the partnership assets. Having sold some 
of the business assets, Legallet contended 
that the cost basis for income tax purposes 
should include the amount paid under the 
policy to Mrs. O’Neill. But the court held 
that because the insurance proceeds were 
not received by Legallet nor paid by him to 
Mrs. O'Neill, they could not be included 
in the cost basis of the partnership interest 
acquired. Notwithstanding the fact that the 
case is of questionable soundness, it should 
not be controlling if the premiums were paid 
by the employee; but there is no assurance 
that it wl not. 


Federal Gift Tax.—A gift tax attaches if 
the insured pays the premiums on a life 
insurance policy, the proceeds of which are 
beneficiary other than his 
unless the insured retains, for ex- 
to change beneficiaries 
” However, he 


payable to a 
estate,” 
ample, the 
or borrow upon the policy.' 
will be deemed to have a gift when 
he surrenders these retained rights. Even 
though the transfer of the policy may be 
taxed as a gift, the proceeds may still be 
taxable in the insured‘s estate on the grounds 
that he paid the premiums or that it was 
a transfer in contemplation of death or one 
intended to take effect at death. 
a credit would be allowed against the estate 
tax for the gift tax paid. 


power 


made 


( Jt course, 


The taxable value of a gift of life insur- 
ance is its fair market value as of the date 
of the gift!” It might be valued at the 
cash value, total premium value or replace 
ment cost, depending upon the circumstances 

Federal Estate Tax.—The proceeds of life 
insurance will be includible in the insured’s 
estate for federal estate tax purposes if any 
of the following three situations exist: 


(1) If the policy are 
payable to the insured’s estate, that is, his 
estate, executor or administrator, and with- 
out regard to the question of who owned 


32 


the policy or paid the premiums.” 


proceeds of the 


(2) If the proceeds are not payable to the 
insured’s estate, they are nevertheless in- 
cludible if the insured paid the 
indirectly. 


premiums 


directly or 


28 Cited at foctnote 104 

1% This rule, however, does not extend to the 

naming of a trustee as beneficiary 

108, Sec. 86.2 (a) (8). 

131 Regs. 108, Sec. 86.19 (a) 

132 Internal Revenue Code Sec. 811 (g) (1) 
‘Internal Revenue Code Sec. 811 (g) (2) (A). 


1” Regs 
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(3) Even if the proceeds are not payable 
to the insured’s and even if the 
decedent did not pay the premiums directly 
or indirectly, the proceeds are still includible 
if at the date of death the decedent possessed 
any of the incidents of ownership in the 
policy.“ Incidents of ownership can per- 


estate 


haps be defined as any economic interest in 
or control over the policy or its proceeds, 
such as the right to receive the proceeds; 
name the beneficiaries; or surrender, cancel, 
assign or pledge the policy.™ 

If the proceeds are includible in the in- 
sured’s estate paid the 
premiums, only that portion of the proceeds 


only because he 
attributable to his premium payments will 
be taxable. If the proceeds are includible 
insured had incidents of owner- 
ship, the proceeds will be fully taxable even 
If the insured 
transferred the policy 
absolutely and unconditionally for adequate 


because the 


though he paid no premiums 
during his lifetime 
consideration, the proceeds are not in- 
cludible in his estate. If the 
was less than the value of the policy at the 
time of the transfer, the proceeds are tax 


consideration 


able in the proportion that the premiums 
paid by the decedent total 
premiums paid. 


The Double Tax 


bear to the 


The fear has been ex 


pressed ™ that there is a strong possibility 


that where 


policy are 


the proceeds of the insurance 
includible in the proprietor’s 
both the and the 
will federal 
tax purposes 
if the 


estate, business interest 


proceeds be includible tor estate 

It seems certain now, however, 
agreement clearly provides that 
credited as all or 


case may be, of the purchase 


vroceeds are to be 
part, as the 
e, the business interest will be replaced 

in the taxable estate pro tanto by the pro- 
ls. Thus, the taxable estate will, in 
either the f 


cee 


effect, include amount of the 


‘Internal Revenue Code Sec. 811 (g) (2) (B). 

Regs. 105, Sec. 81.27 (c) (2) 

88 However, the amount paid directly or in- 
directly by the decedent must be reduced by a 
sum which bears the same ratio to the amount 
paid by the decedent as the consideration re 
ceived by the decedent for the transfer bears to 
the value of the policy at the time of the 
transfer. Internal Revenue Code Sec. 811 (g) 
(2), (3) 

Fahr The Business Purchase Agreement 
and Life Insurance,"’ 15 Law and Contemporary 
Problems 319, 333 (1950). 

is WM. W. Dobrzensky, 34 BTA 305 (1936) 

1° John T. H. Mitchell, 37 BTA 1 (1938) 

'” Ray FE. Tompkins, 13 TC 1054 (1949) 

“1G. OC, Ealy, 10 TCM 431. 

42 Special Ruling, November 24, 1947, by D. S 
Bliss, Deputy Commissioner, wherein the Mitch 
ell case was approved. This ruling is quoted at 
length in Danzig, ‘‘Taxes—Insurance and Stock- 


Business Insurance 


proceeds or the business interest, whichever 
is larger. The Tax Court in the Dobrzen- 
sky,™ Mitchells” Tompkins*® and Ealy™ 
cases has refused to tax both the insurance 
proceeds and the business interest in the 

The Bureau has indi- 
cated that such is a proper result,’ and the 
Commissioner has acquiesced in the Tompkins 
case. At any rate, to avoid the needless 
risk of double taxation, it is desirable to 
have someone other than the insured own 
the policy and pay the premiums. 


Effect of Buy-and-Sell Agreement upon 
Estate Tax Valuation—The proprietorship 
will be taxed in the decedent’s estate at its 
fair market value. Determining the market 
value of a closely held business interest is 
a difficult task indeed. The Treasury Regula 
tions define it in effect as the price a willing 


decedent’s estate. 


buyer would pay a willing seller, each with 


reasonable knowledge of the facts and 


neither being under compulsion to 
trade.“ The 


application, the 


any 


definition is impossible of 


valuation the Commis 


sioner will place on the business is singularly 
146 


unpredictable.” Valuation fights are lengthy, 


costly and too infrequently won by the 


taxpayer. An enlightening article “’ contains 


the results of several studies in this area 


The first study was of 62 valuation cases; 65 


value 
only 10 pet 


per cent of the cases established a 


claimed by the government, 
cent were decided in favor of the taxpayer, 
and the remainder were compromised at a 
figure substantially higher than that claimed 
of 24 cases. 
ulti 


was in 


by him, The other was a study 


The 


mately to fix the 


average period of time needed 


estate tax value 


excess of four years, the shortest period 


was one and one-half years and the longest 


was almost eight Is it wonder 


that 


years any 


owners of closely held business inter 


holder-Survivor 28 TAXES 213, 215 
(1950) 

3 1950-1 CB 5 

™ Regs. 105, Sec. 81.10 (a) 

In Victoria L. Cotton, 5 TCM 618 (1946) 
the court pointed out that neither of these 
imaginary individuals [a willing buyer and a 
willing seller, neither under compulsion] has 
ever existed,’’ and then quoted the statement 
of an expert appraiser: ‘‘Market value must be 
an estimate It is based on the conception 
of a transaction which did not take place be 
tween two persons who do not exist.’’ 

However, Hackett, in ‘‘The Fate of Busi 
ness Interests in Estates,’’ 89 T'rusts and Estates 
107 (1950), states As a general rule tax- 
ing authorities usually claim as tax value the 
higher of book and a capitalized earnings value 
and the ultimate ‘compromise’ is seldom lower 
than the mean of the two values.’’ 

“7 Hackett, article cited at footnote 146 


Agreement 





search for a 
144 


ests 


way to freeze the estate 
tax value? 


that a 
agreement will control the 
valuation of the business interest for estate 
tax purposes 


Although it is said 


buy-and-sell 


frequently 


such is not always the case. A 


properly drawn agreement will peg the value 
In the 
strict the right of the proprietor to dispose 


first place, the agreement must r« 


of his business interest during his lifetime 
In Claire Giannini Hoffman’ and Estate of 
James H, Matthews™ it was held that the 
agreements involved were ineffective 
nts did not con 
tain provisions which would have prevented 


to per 


valuation, for the agreen. 


the decedent from disposing of his interests 
Both of the 
agreements were rewarded as testamentary 


at any time prior to his death. 


in nature, since the 
into 


death 


purchaser’s right came 


existence only upon the decedent’s 


In Wilson v. Bowers" Lomb v. Sugden,™ 
Bensel™ and Estate of 

Vitchell,™ the agreement 
held 


In each case the agreement contained 


Comm«isstoner Vv John 


ayee 


were 


valuations 
controlling for estate tax put 
poses 
a restriction which prevented the decedent 
business interests 


from disposing of his 


the purchaser was assured 


of his right of purchase and the 


during his life; 
decedent 
was prevented from ever getting more than 
the agreement price. 

\ first-offer 
proprietor desires to sell during his life, he 
shall first offer 
offeror’s price and, if the offer is declined, 


that is, if the 


’ 


restriction 
it to the employee at the 
free to sell to anyone at 


will 


require 


the proprietor is 
a price no less than the offering pric¢ 


not satisfy the lifetime-restriction 


ment of these cases.™ The agreement should 


48 Obviously, if the estate tax impact cannot 
be anticipated with approximate accuracy, estate 
planning is not facilitated 

49 2 TC 1160 (1943) 

1% 3 TC 525 (1944) 

57 F. (2d) 682 (CCA-2, 1932) 
82 F. (2d) 166 (CCA-2, 1936) 
100 F, (2d) 639 (CCA-3, 1938) 
™ Cited at footnote 139 
> Although such a restriction will not fix the 
estate tax value, it will have a depressing effect 
Worcester County Trust Company v. Commis- 
sioner, 134 F. (2d) 578 (CCA-1, 1943). 

6 Hstate of Samuel H. Straus, 8 TCM 442 
(1949) 

7146 F. (2d) 457 (CCA-7, 

1 Cited at footnote 153 

™ If the option is given in whole or in part 
for services to be rendered and the option price 
is less than the market price, the purchaser 
might possibly be subjected to immediate in- 
come tax liability, or he might be taxed on the 
difference between the market and option price 
at the time of exercise. These possible income 
tax liabilities are suggested by Commissioner v 
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1944). 


de sires to sell 
must 
same 


require that if the proprietor 
lifetime, he 
employee at the 


the business during his 
first offer it to the 
price the agreement contemplates for the 
sale upon the proprietor’s death. Thus, as 
a practical matter, the decedent could never 


receive more than the 


The 


ment be 


agreed pric« 


second requirement is that the agree 


bona fide and the result of an 


arm’s length transaction, especially where 
natural object of the 


The courts, of course, 


the purchaser is the 
proprietor’s bounty 

will not permit the agreement to operate as 
a device to pass property at depressed tax 
values to the In Estate 


of Armstrong’™ it the option 


heirs 
was held that 


was not conclusive as to values, since 


decedent’s 


price 
suggestive of a gift or 
other hand, the 


the agreement was 
legacy. On the agreement 


Bens: 


between 


effective in Commissioner 
though the 
father and son, since 


was 
even agreement was 
result of an 


based 


upon adequate and full consideration, ade- 


it was the 


1 


arm’s length transaction and was 


determined as of the date of 
should be 
should be a tall 


Although the 


concerned with 


quacy being 


the agreement. There no donative 


The 


pric 


intent. price and 


re asonable 
should — be 


value 


proprietor 
freezing the 
he should not occupy himself mainly 


in setting a low valuation’ for estate tax 
estate tax rates are not vet 


further, if the 


purposes, or the 
100. per 


sioner 


cent and, Commis- 


does not accept the valuation, the 
cost of possible litigation might easily out- 
estate 


weigh the savings on 


should be 


should either be 


taxes 


‘I hus, thie 


S< ll; the 


estate required to 


employes bound 


160 


to buy or to have a binding option; the 


Smith, cited at footnote 44 See footnote 44, 
and Bowe, Life Insurance and Estate Tax Plan- 
ning (1950) p. 89 

Further, since the abnormally low price will 
be the purchaser's cost basis, the income tax 
impact on a subsequent sale might perhaps cost 
the purchaser more than the additional premium 
necessary to cover a fair purchase price 

1 That is, if he chooses to buy, the estate 
must sell at the price specified in the agreement. 
The option should be limited to less than a year 
from decedent's death so that in the event it is 
not exercised, the executor can liquidate the 
business or sell it as a going concern within the 
year and thus avail himself of the optional 
valuation date under Sec. 811 (j) of the Code 
See Mannheimer and Friedman, article cited at 
footnote 109 Bushman, ‘‘Valuation of 
Corporation Securities,"" 90 Trusts and Estates 
228, 234 (1951), recites a recent case in this 
connection. A large block of stock in a close 
corporation was subject to a binding 90-day 
option at a price lower than the fair market 
value. The executor unfortunately elected the 
optional valuation date; since the option was 
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agreement should be the result of an arm’s 
length transaction, and the purchase price 
fair and the proprietor 
should be precluded from disposing of his 
business life 
first offering it to the employee at a price 
not higher than the price fixed in the agree 
in event of the proprietor’s 


and reasonable; 


interests during his without 


ment for 
death. 


Sai 


value 
estate tax 


This rule as to restricting was 


evolved by the federal courts in 
Che estate tax, of course, is imposed 
transfer by the decedent 


the 


CaSCS 
on the and is 


measured by value to the decedent's 


LESLIE REFUTES NACCA CHARGE 


“TI]n 
liability insurance 


62.5 


Tennessee present automobile 


rates are made to 


allow percent of the rate dollar for 


the cost of claims and claim settlement,” 
said William ] 


Leshe, general 
the National 


writers, in 


manager ol 
Under 


mSuUul 


Casualty 
that 


ver 50 percent” 


Bureau of 
retuting a charge 
e companies retain “¢ 
dollar 
A\ssertions made by Mozingo 
, president of the National Associatior 
Attorneys, 

Plaintiff 


in Chattanooga on 


t the insurance 


Jame Ss | 


laimants’ Compensation 


meeting of the Pennessec 


\ssociation 


9 were termed “misstatements 


iis description of the ap 


the insurance dollar, M1 


“The remaining 37.5 percent 


t ‘ 


all administration costs, aget 


1 +} 1 


ns and other production ex 


spection and 


| accident 


preven 


B. and taxe s, licenses and fees 


] 


Ipanies It also includes an allow 


tor profit 


I 5 percelt and ce 


ingencies. But companies generally have 


been realizing this 


t 1] 
t allowance 


even 


profit and contingencies In all bu 


! 


(Footnote 160 continued) 
the stock on the critical date was 
not subject to any restriction and so was valued 
accordingly Conversely, it might be equally 
disastrous if the personal representative neglects 
to elect the optional date in the 
forced liquidations situation. The estate would 
be taxed at the date-of-death value of the busi- 
ness, whereas presumably he would have real 
ized only a fraction of that value on the sale 

161 See, for a comprehensive discussion, Ness 
‘Federal Estate Tax Consequences of Agree 
ments and Options to Purchase Stock on Death,’ 
49 Columbia Law Review 796 (1949). See also 
May v. McGowan, 97 F. Supp. 326 (DC N. Y 
1950) (an interesting case in which a zero 


not exercised 


valuation 


Business Insurance 


estate of the property transferred. A buy- 
and-sell would limit the value 
the estate can receive for the business in- 
terest. New York imposes an estate tax 
and follows the federal rule as to pegging 
‘2 However, several states ™ impos- 
refused to be 


agreement 


values. 


ing inheritance taxes have 
bound for tax purposes by a restrictive 
business-purchase agreement. White” 
out that the position can be justified on the 
that the levied 
on the value of the interest from 
the decedent \ 


cannot affect that value. 


* pots 
ground inheritance tax is 
received 
agreement 


[The End] 


buy-and-sell 


last the stock 
companies sustained underwriting losses, 


one of the seven years, 
that is, their incurred losses and expenses 
exceeded their earned premiums on auto 
1951, 
underwriting losses on this line ex 
ceeded $100,000,000 and 
that 1952 


writing 


mobile lability insurance. . . . In 
thei 
indications are 
another year of under 
although the 


In other words, the rates 


Was 
losses, amount 1s 
not yet available 
not adequate to meet the spiraling 


and the 


were 


increase in claim costs rise in 
« xpenses 


“Mt Mozingo 


little, it relationship between 


also stated that ‘there is 


ally, jury 


awards and insurance rates.’ This 1s an 


other misstatement of fact Any tactor 


‘ 


that causes automobile liability insuranese 


claim costs to climb helps to force insur 


Alce whether that tactor 1 


rates up, 


higher jury awards, increased automobilk 


s, rising automobile repair costs, or 
r medical and hospital charges. It 


sa tact that when insurance companies 


have to pay jury awards, their cost comes 


out of the premiums paid by policyhold 


ers lo deny a re lations|l Ip be tween Jul 


verdicts and insurance rates is obviousl\ 


erroneous in view of the facts.” 


valuation was upheld); Estate of Albert L. Salt, 
17 TC 92 (1951); Montgomery, Federal Tazes, 
Estates, Trusts and Gifts (1952), pp. 684 and 
following 

‘2 In re Miller’s Estate, 191 Misc. 784, 79 
N. Y. S. (2d) 372 (Surr. Ct., 1948) 

'See Minoff v. Margetts, 14 N. J. Super. 30 
81 Atl. (2d) 369 (App. Div 1951); Schroeder 1% 
Zink, 4 N. J. 1, 71 Atl. (2d) 321 (1950): In re 
McLure’s Estate, 347 Pa. 481, 32 Atl. (2d) 885 
(1943); In re Cowles’ Estate, 36 Wash. (2d) 710 
219 Pac. (2d) 964 (1950) 

+ White, ‘‘The Impact of Local Law on Buy 
and Sell Agreements,"’ 1951 Proceedings of the 
Ninth Estate Planners Forum of Solomon Huber 
Associates (1952) pp. 1, 16 
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( *,ALIFORNIA—Section 12923, Insur- 

4 ance Code, does not require that the 
Insurance Commissioner submit the find- 
ings of certain quasi-judicial hearings to the 
Attorney General for review.—Jhe Cali 
revoked the 


license of a bail agent by adopting the decision 


fornia Insurance Commissioner 
of a hearing officer who conducted the neces- 
sary proceeding under Sections 11500-11528, 
Government Code. These proceedings were 
quasi-judicial in nature. There was a peti- 
by the agent 
This peti- 


tion for reconsideration filed 
and denied by the commissioner 
tion demanded that the legality of the acts 
be submitted for the 


Section 


of the hearing officer 
Attorney 


12923, Insurance 


General’s opinion under 


Code. That section reads 


as follows 


“Any 
plied ior, a 


who (1) 
license, certificate of authority 
(2) Is affected 
decision or act of 


person Holds, or has ap 
this code, 
ruling, 
and (3) 
decision, or act to be in 


or permit under 
by any order, 


the commissioner, Believes such 
order, ruling, 
conflict with, or not authorized by, law, may 
in writing request the commissioner to sub- 
mit to the Attorney General the question of 
the legality or validity of any such order, 
ruling, decision or act of the commissioner 
Upon the receipt of such written request, 
accompanied written 
statement of the grounds for such belief, it 
shall be the duty of the 


submit question, 


including or by a 
commissioner to 
with any 
documents appertaining thereto, to the At- 


such together 


torney General for an opinion thereon.’ 
The pertinent section of the 

General’s answer stated: 

tion of law involved in the proceeding 

The section refers only to a person ‘affected 


Attorney 
“As to any ques- 


by any order, ruling, decision or act of the 
commissioner’ (Ins. Code sec. 12923). Until 
the Commissioner has finally acted by dis- 
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administrative proceeding or 


its conclusion, the 


missing the 
issuing his ordet 
only thing ‘affected’ is the purely temporary 
No matter what 
made by the 


upon 


conduct of the proceeding. 
procedural rulings may be 


hearing officer or Commissioner, the person 


remains unaffected thereby until his license 


or rights to do business are actually im- 
While the 
sioner may desire our advice, and is entitled 
interim matter, it would 
that the right, section 
12923, to require him to seek it is limited to 
third 
in some impaired, that is, 


paired by an order. Commis 


to it, on such an 


seem cleat under 
interests are 


‘affected’ 


those persons whose 


“An analogy may be drawn from a dit- 
ferent type of procedure, the rule-making or 
The Commis- 


sioner may circulate a proposed set of rules 


quasi-legislative function. 


under some provision of statute authorizing 
him so to do and call a hearing on adop- 
tion thereof. No ‘affected’ by this 
until the rules are adopted 
action undet 12923 to re 
quire the Attorney 
the validity of any of 
not lie unless and until the 
had whereby the pro- 
posed rules were 
Until that 
be an interference with the orderly adminis- 
Even after that time, the 
only inquiry under 12923 would be 
Statute, to 
questions of whether 


one is 
unless and 
Hence, section 


General’s advice 


as to 


these rules would 
Commissioner 
some action 


adopted, modified, or 


taken 


jected time such action would 


trative process. 
section 
as to legal authority, under the 
adopt the rules, since 
the circumstances warrant the adoption would 
be on a par with the question of whether he 
had a right to issue an accusation in a quasi- 
judicial proceeding, a matter of the Commis- 
sioner’s discretion on which we have 
commented. 

“Apart from the above we believe that 
a further consideration is decisive. We be- 
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intended 
during the ordinary course of dis- 
ciplinary proceedings. To apply section 
12923 to such proceedings would interfere 
with their orderly progress. There is no 
f that ample 
protection is otherwise provided. When that 
section contained a provision which made 


lieve that section 12923 was never 


lor use¢ 


need for such interference in 


the Attorney General’s opinion thereunder 
controlling over the Commissioner, it was 
on that held to be part of the 
administrative remedy which had to be ap 
plied before resort to the judicial process 
was permitted (Jmperial Mut. Life Ins. Co. 7 
Caminetti, 59 Cal. App. (2d) 501, 505-506). 
Thereafter this provision deleted and 
the Administrative Procedure Act was made 


ground 


was 


applicable to the various disciplinary license 
proceedings (Ins. 1731). The 
completeness of the procedure thereby re- 
quired, particularly the 
resort to judicial process be made wi 


Code sec. 


requirement 


t 
subject to an extension not here 
relevant—of the time when the 
sioner’s order becomes final (Gov. Code sec. 
11523) clearly that, at until 
the action of the Commissioner has become 


final and the time for resort to judicial proc- 


thirty days 
Commis- 


] . 
least 


shows 


ess had run, it was not intended that section 
12923 should be applicable / 
California Attorney General, No 
tober 21, 1952. 


Opinion of the 
52, ] 46, Oc- 


7 een control of the placing 
of insurance by the terms of a mortgage 
does not come within the purview of the 


Insurance Commissioner.—The Florida In 
surance Commissioner queried the Attorney 
General as to the propriety of allowing a 
mortgagee to control the placing of insur 
mort 


agreed by the terms of the mortgage 


ance on the mortgaged property. The 
gagor 
mort 
gaged property and that “All insurance shall 
be carried in companies approved by Mort 


to maintain certain insurance on the 


” 
ragee 


ihe pertinent portion of the Attorney 


General’s reply ran: “There is a field here 
which is subject to reasonable regulation by 
the legislature. ‘This question ot controlled 
insurance has been made the subject of legis 
lation elsewhere; however, to this date out 
legislature has taken no action with respect 


thereto 


‘The Insurance Commissioner has no 


control over the terms of the mortgage in 


question, the construction to be placed upon 
the rights as between 


any part thereof, or 


the mortgagor and the mortgagee in relation 


Attorneys General 


to the placing of this insurance. Since such 
matters do not fall within the supervisory 
powers of the Insurance Commissioner, it is 
sufficient here to that the Insurance 
Commissioner has no duties or responsibili- 
ties to perform under our laws in relation 
"Opinion of the Florida Attorney 
No. 053-16, January 29, 1953. 


State 


thereto 
General, 


\ INNESOTA—Extended coverage fire 
1¥i insurance may be purchased for the 
state prison at Stillwater.—The Acting Di- 
rector of the Division of Public Institutions 
requested that the Attorney General answer 
the problem contained in this letter: “Is it 
legal for the State to carry Fire Insurance 
augmented by extended coverage including, 
windstorm, hail, explosion, riot, riot attend- 
ing strike, civil commotion, aircraft, vehicles, 
and smoke on property including building 
and contents therein which constitute State 
Prison Proper property, providing the premi- 
ums for such insurance will be paid from 
the Prison Revolving Fund?” 


The 
Statutes, 


Minnesota 


reads: 


cited 


which 


General 
71:32; 


Attorney 
Section 


“No public funds shall be expended on ac- 
count of upon property 
against loss or damage by fire or tornado... 


any insurance state 
except that the division of public institutions 
of the department of social security is au 
thorized in its discretion to insure the State 
of Minnesota against loss by fire or tornado 
to the state prison at Stillwater, or the con 
thereof, 
licensed to do business in this state, in such 


tents in any insurance companies 
amount as it may from time to time deter- 
the premiums therefor from 
institution. r 


mine and to pay 


the revolving fund of the 
The 


Attorney General 


that drawn by the 


from 


conclusion was 


this statute stated: 


“Your question contemplates the purchase 
is other than fire and tor- 


noted that the prohibition 


of coverage which 
nado. It 
as applied to public funds is against fire and 
a his offic e has he ld 
boiler insurance (opinion of Attorney 
Feb. 10, 1945—252K), theft 

(opinion ot Attorney General Dec. 13 


is to be 


tornado insurance only. 
that 
General nmsut 
anc¢ 


1948 


torney General 


’ 


980a-8), and extended (opinion of At- 
April 10, 1945 


not within the prohibition and may be pur- 


980a-8) are 
chased. We follow these rulings and are of 
the opinion that the coverages listed in your 
letter are within your authority to purchase 
if your Opinion 
of the Minnesota Attorney General, November 
7, 1952 


discretion so. dictates.” 
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( HIO—General Code, Section 9510-7 au- 
thorizes the withdrawal of deposit made 
by foreign insurer pursuant to Section 3641b 
of the Revised Statutes (1902) if all other 
conditions of the Section are met.—A ques- 
tion for the Attorney General’s determina- 
tion was posed by this letter of the Ohio 
Superintendent of Insurance: “A foreign 
insurance company, licensed to do business 
in this state, is applying to this Division 
for the release of a deposit made with this 
Division on June 24, 1902, in compliance 
with Section 3641b, Revised Statutes. Re- 
lease of the deposit is sought under the 
authority of Section 9510-7, Ohio General 
Code, which under certain conditions, au- 
thorizes the withdrawal of deposits made in 
accordance with 
Section 9510.” 


paragraphs 2 and 5 of 


The problem thus presented was whether 
Section 9510-7 authorizes a withdrawal of 
a deposit made in compliance with a re- 
(3641b, Statutes) 
assuming all the other conditions of Section 
9510-7 have been met. 


section Revised 


pealed 


The Attorney General began his answet 
by reviewing the history of the various Ohio 
statutes that required a deposit of foreign 
The oldest statute referred to was 
3641b, Revised Statutes (1902), 
which the deposit in question was 


insurers 
Section 
under 

made. This law required that a deposit of 
$50,000 be made by certain foreign insur- 
companies for the benefit of Ohio 
policyholders. However, Section 3641 (passed 
April 25, 1904) 
3641b. The repealing statute by its 
graph 2 contained, in substance, the princi- 


ance 


repealed former Section 


para- 


pal provisions of the repealed statute. But 
as the Attorney “Section 
3641, paragraph 
posit is ‘for the benefit of all its policy 
holders’, whereas Section 3641b stated that 
the deposit ‘shall be held . . for the 
benefit, security and protection of the policy- 


General noted 


2 . . States that a de- 


holders of the company residing within this 
This appears to be 
mental change; yet it is more apparent 
than real, for in the case of State, ex rel. 
Union Casualty Insurance Co., 8 


state funda 


Turner v 
Ohio App., 
ing Section 9510, paragraph 2, General Code, 


285, the Ohio court, in constru- 


(the successor statute to Section 3641, para- 
graph 2, Revised Statutes) held that such 
deposit is required to be held for the pri- 
mary benefit of Ohio policy-holders, even 
though the statute reads: ‘for the 
and security of all its policy-holders. 
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benefit 


,” 


In 1923 Section 9510-7, General Code was 
‘The purpose of this statute is ap- 
parent from its title, which is: “To provide 
that an insurance company required by Sec- 
tion 9510, General Code, to deposit $50,000 
of bonds in this state, may, in lieu thereof, 
deposit $100,000 in its own state <5 
Nowhere in Section 9510-7 is there any 
reference to Section 3641b, Revised Statutes. 


enacted. 


‘The following excerpts from the Attorney 
General’s answer are determinative of the 
question 

“The question as to whether or not Sec- 
tion 9510-7, General Code, applies to insur- 
ance companies doing business in Ohio 
prior to the effective date of said section’s 
enactment was determined by our Supreme 
Court in the case of Continental Casualty 
Co. v. Safford, 117 Ohio St., 412. ... The 
court in this case at page 418 said: ‘The 
statutes (Sec. 9510-7 to 


newly enacted 


9510-10, inclusive) apply to companies which 
hereafter may make such deposits and to 


companies now maintaining such deposits 
state of Ohio prior to the 
March 23, 1923.’ (Emphasis 


made in the 
enactment of 
added) .. 


“The that 
where a statute is repealed and all or some 


prevailing view in Ohio is 


of its provisions are at the same time 
re-enacted, the re-enactment neutralizes the 
repeal, and the provisions of the repealed 
act, which are thus re-enacted, continue in 


force without interruption. 

“By the codification act, practically all of 
the sections of the Revised Statutes there- 
tofore existing were repealed, and in the 
same act nearly all of them were re-enacted, 
slight modifications, under 
classifications and with different 
State v. Habig, 106 Ohio St., 151. 


I am of the opinion that where 


with certain 
changed 
numbering 


a foreign insurance company making a de- 
posit of $50,000 in this state in 1902, pur- 
3641b, Statutes, 


desires to withdraw this deposit, the Super 


suant to Section Revised 
intendent of Insurance is authorized by 
Section 9510-7, Code, to allow 


such withdrawal, assuming all other condi- 


General 
tions imposed by Section 9510-7. General 
met. Of 
Superintendent of Insurance must be satis- 


Code, to have been course, the 
fied that all of the obligations and liabilities 
which the deposit was made to secure have 
been paid or extinguished as provided for 
in Section 9510-10, General Code.”—Opinion 
of the Ohio Attorney General, No. 1940, 
October 9, 1952. 
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California Approves New Form 
In Bulletin No. 135 the ¢ 


aut] 


alifornia Ds 
Insurance has 
Dwelling 

Form by certain types of insurers 


partment of 


use of the new Building Broa 


] 


text of the bulletin reads as follows 


the ne 


“This Department has examined 


‘DWELLING BUILDING-BROAD FORM’ 


(Dec 


the classes ot 


Form 185 


to determine 


(Standard Forms Bureau 
1952)) in order 
required to be included in 
Authority of 


making use of such form 


msurance 


California Certificate of 


msurer 


“Insurers authorized in California 


1 


act Fire, Miscellaneous, and la 


insurance may issue this new torm 


nection with policies of fire insurance cov 


ering residential property and contents.” 


New York Announces Filing Rules 


Because of the penalties for the violation 


ling requirements contained in Section 

the New York Insurance v (Laws 

2, Chapter 595, effective ember 1, 
1952), the New York Insur 
believes that it is fitting tl its 
approval 


forms, rat and com 


a ( 
rules of procedure for the filing id 
ot certain insurance 


missions 


| 
These 


that “The 


ruling aré pretaced with tl 


forms’ 


‘ } 
DOHCY 


term ‘| 
se rules shall be 


life msurance polici S, 


deemed to 


Ith insurance policies, 


applications, 
insert pages and individu; 


used 


any rider, insert 


contracts; 
rsements, 
with such policies or contract 


} 
] 


t 4 1 
page and enaorse 


tincates, 


uch individual certificate 
include rsement 


to the 


riders or 
manner! 


group lite and accidental deat 


State Department Rulings 


orized the 
> 


and which 

individual 
poli vholde: certificate 
holder.” 


\fter providing 
be submitted in 


’ 


“policy forms’ 


must duplicate or triplicate, 
may have a pre 


state “4 


must be numbered and 
liminary review, filing rules 


Formal Approz 


mitted te 


Policy forms’ may be sub 


mal ; oval either with or 


iout a preliminary review lf submitted 


witli 


for formal approval after a preliminary re 


view specific written notice of any change 


in the policy form language must be given 


I 
the Department 
‘opies submitted for formal approval 
be printed or prepared by a legible 
duplicating process, except that if the policy 
form is not to be used generally the De 


typewritten copie 


partment may 
All blanl 


tory should be 


accept 
h are not self-explana 
filled in. Hypothetical data, 


suitably indicated by red underlining 


spaces WV hic 


ink, 


otherwise, may be used as illustrative 


material if so identified. Illustrative material 
which may vary from 
eligibility 


d schedules for 


mlay u ror items 


case such as names, dates, 


requirements, premiums 


determining the amount insurance for 


person insured 


letter, an explanatory mem 


priate reterence to miat 
hedules of premium 
) clearly 


Variations to be 


indicates 


visions such as insuring 


clauses, benefit provisions, restrictions, and 


termination of coverage provisions may be 


submitted as variable, if suitably indicated 


by red ink, underlining or otherwise. For 


example, it may be indicated that variations 
will be made within the limits set out in 
the explanatory memorandum or that any one 
f several alternative provisions may be used 


included 
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may be either 


+} tr 
< , 


ViISIOTI 





as submitted or else completely omitted. 
The variable material referred to in this 
paragraph shall be identified by some means 
sufficient to distinguish it from the illustra- 
tive or hypothetical material referred to in 
the preceding paragraph 

“Open-face riders or endorsements may 
be filed for general use in amending illus- 
trative or variable material within the limita- 
tions of the two preceding paragraphs. 

“If a company submits a new rider for 
approval which makes reference to the pro 
visions of a rider previously issued that did 
not require submission for approval, copies 
of such previous rider shall be submitted 
for reference purposes only with the new 
rider. 

“Endorsements to be applied directly on 
a previously approved form by a rubber 
stamp should be submitted in duplicate for 
formal approval on the letterhead of the 
company.” 

Another important rule reads as follows: 
“6. Group A. & H. Rate and Commission 
Filings as Required by Section 221 (7) of 
the Insurance Law— 


“ 


a. Rates shall be filed in duplicate in 
the form of numbered pages of a rate man- 
ual, preferably in loose leaf form; additions 
or changes to be made by replacing or 
Except as provided 
of transmittal, in 
duplicate, Home 


Office official shall accompany the rate filing. 


“b. The rate manual is to contain the fol 
lowing: (1) A brief statement of the cov- 
erage provided. (2) A schedule of the pre 
mium rates, rules and classification of risks 


adding manual pages 
in section 5 (e) a letter 


signed by a responsible 


used in connection with the issuance of pol- 
Such schedule shall include any load- 
ing for may 
provide that a higher premium may be charged 


c1es 


sex, age and industry and 
by the company in the occasional case where 
in its judgment an additional hazard exists, 
or there is a greater hazard than anticipated 


(3) Where a 


premium discount is allowed because of the 


by the rates in the schedule 


size of the risk, a statement as to what con 
risk (4) A schedule of 
premium discounts for and definition of self 
self-accounting (5) A 


stitutes one any 


administration § or 


schedule of maximum commissions, com 


pensation or other allowances to soliciting 
agents.” 


Revised List of Commissioners 


The National Association of Insurance 
Commissioners has issued the following re- 


vised roster of its membership 
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..H. A. Longshore 
George Bushnell 
U. A. Gentry 
John R. Maloney 
Luke J. Kavanaugh 
W. Ellery Allyn 

. William R. Murphy 
J. Edwin Larson 
Zack D. Cravey 
Leo O'Connell 
Robert E. Barrett 
Harry E. Wells 
Charles R. Fischer 
Frank Sullivan 
Spalding Southall 

. Wade O. Martin, Jr. 
George F. Mahoney 
Charles S. Jackson 
Dennis E. Sullivan 
Joseph A. Navarre 
Cyril C. Sheehan 

Mississippi Walter Dell Davis 

Missouri ah C. Lawrence Leggett 

Montana John J. Holmes 

Nebraska Thomas R. Pansing 

Nevada Paul A, Hammel 

New Hampshire Donald Knowlton 

New Jersey Warren N. Gaffney 

New Mexico Ralph F. Apodaca 

New York Alfred J. Bohlinger 

North Carolina Cheek 


Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 
Idaho 
Illinois 
Indiana 
lowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryiand 
Massachusetts 
Michigan 
Minnesota 


Waldo C. 

North Dakota A. J. Jensen 

Ohio Walter A. Robinson 

Oklahoma Donald F. Dickey 

Oregon Robert B. Taylor 

Artemas C. Leslie 

George A. Bisson 

D,. D. Murphy 

George O. Burt 

Arch E. Northington 

George B. Butler 
(Life and Chairman) 

Paul H 
(Fire) 

Garland A. Smith 
(Casualty) 

Lewis M, Terry 

Alexander H. Miller 

George A. Bowles 

William A. Sullivan 

Hugh N. Mills 

.John R. Lange 

Ford S. Taft 


Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
‘Tennesse 
Texas 


srown 


Utah 

Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 

W yoming 


Also included in the list of members of 
the NAIC were the following 
Alaska ; Neil Moore 
Canal Zone E. C. Lombard 
District of Columbia. Albert F. Jordan 
Hawaii Sakae Takahashi 
Puerto Rico Mariano Nieves Hidalgo 
Virgin Islands Daniel W. Ambrose 
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Analysis Made of Fraternals 


Fraternal Life Insurance in America 
ard De Raismes Kip. 1953. 187 pages. 


Rich- 


While fraternal orders as social organi 
zations did not originate in America but 
were imported, the fraternal society as a life 
insurer is peculiar to the United States and 
Canada. As the author points out, a form of 
insurance that is important to so large a 
segment of the American insurance-buying 
public is worthy of study—and this book 
is a very excellent study. 

Dr. Kip’s method of approaching his sub 
ject is twofold. The first method is the 
historical approach, which has been used to 
give the background necessary because of the 
changes that have taken place in the fra- 
ternal life insurance field. The other method 
is the statistical approach, which focuses at- 
tention on the current rate and reserve bases, 
the fraternal insurance contract other 
facets of the picture. 


and 


The text of this thesis is amply imple- 
mented by the inclusion of nine charts and 
28 tables. These charts and tables are quite 
helpful in clarifying the subject in the manner 
of the Chinese proverb that one picture is 
worth a thousand words. Anyone interested 
in fraternal life insurance, or even life in- 
surance, cannot help but benefit by reading 
Dr. Kip’s book. 

Fraternal Life Insurance in America is the 
author’s doctoral dissertation which he has 
had reproduced for distribution. 
sistant professor of insurance, Wharton School 
of Finance and Commerce, University of 
Pennsylvania. The price of the book is $2.75. 


He is as- 


Same Song—New Carollers 


Economy in the National Government. Paul 
H. Douglas. University of Chicago Press, 


Books and Articles 


Ellis 


277 pages. $3.75 


Avenue, Chicago 37, Illinois 


If you haven’t read this book which was 
published sometime last year, now is a good 
time to read it The new President seems 
honest and sincere in his efforts to conduct 
his administration as economically as pos 
sible, and Senator Douglas’ book is a yard 
stick as good as any to measure the effec 
‘The meat 
of the Senator’s book is in the second part 
which discusses and 


expenditures in the military 


tiveness of an economy program 
waste nonessential 
and civilian 
areas. In these areas, the Senator suggests 


that a saving of about $7 billion is possible 


Reports, Proceedings and Lists 


The Fire and Casualty Reports adopted 
by the National 
Commissioners at its midwintet 


Insurance 
(December 
7-11, 1952) meeting has been mimeographed 
and distributed by the National Association 
of Independent Insurers. This compilation 
contains many informative 
114 pages in length. 


Association of 


surveys and is 


The National Association of Independent 
Insurers has also reproduced for distribu 
tion the proceedings of the eighth annual 
meeting of its organization. As part of this 
temporarily bound, mimeographed booklet, 
an index of the various topics therein con 
tained has been made and included in the 
booklet. It is 120 pages in length 


The Research Council for Economic Se 
curity has published its first progress report 
(Council Publication No 
wide study of prolonged 
illness. The 


95) of its nation 

nonoccupational 
director, Gerhard 
Hirschfeld, has said that the main purpose of 
this report 


council's 


“is to indicate the kind of informa- 


which the completed make 
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tion study will 





available.” This report is 23 pages and has a 
graph or chart on almost every page along 


with explanatory text. 


The forty-fourth annual edition of Hine’s 
This is the 
familiar and helpful list of attorneys versed 
in insurance defense work, arranged alpha 
betically as to state and city. As is 
with Hine’s, 
titled the 


vised 


Insurance Counsel is available 


usual 
the supplemental section en 
“Reference Section” has been r« 
and includes lists of the insurance 
companies and their officials, insurance o1 
their 


their 


ganizations and officials, insurance 


associations and officials, transporta 


tion and motor lines, and other like infor 
This book is published by Hine’s 


National Banl 


mation 
Legal Directory, Inc., First 
Building, 


Chicago 3, Illinois 


ARTICLES 


Articles of 
legal publications 


interest in other 


Death and the Businessman 
multitude of that 


today’s businessman when one of his associates 


demands descend upon 


dies can best be sell agreement 
When life insur 
ance is used to create liquidity of assets at 


mhet by a buy 
funded by life insurance 


the death of a businessman by a proper 
agreement between business associates, many 
practical benefits, the author states, result. 


The proper procedure for such plans is 
that each individual member of the business 
should take out and own the 
policy on his associate’s life and pay the 
Differentials in 
premium rates should not be adjusted and 
upon receipt of the proceeds, the owner of 
the policy should pay them as he would any 
of his other funds in satisfying his obliga- 
tions to pay the purchase price. Compliance 
with these principles will minimize income 
tax difficulties and avoid the possibility that 
both the business interest and the insurance 
will be taxed in the decedent’s estate.— 
Kimbrough, “Insurance Phases of Buy-Sell 
Agreements,” Trusts and Estates, September, 
1952 


association 


premiums on such policy. 


Malpractice and Negligence . . . A 
Chicago attorney studies the problem of 
malpractice liability insurance, and the pos- 
sibilities in meeting the risk. Since, accord- 
author, the most prevalent 
method is to transfer the malpractice risk 
to a private company, 
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ing to the 


insurance special 


consideration is given to rates, claims and 
adjustments in such situations 

a hospital’s immunity 
an eleemosynary insti- 
tution and whether or not a hospital is liable 


The problems of 
for tort liability as 


which causes injury to its 
author He 
states that charges of malpractice are based 
on breaches of duty imposed by law. This 
duty is that the hospital shall use ordinary 


for “negligence” 
patients are discussed by the 


and reasonable care in providing its services 
The author con 
attention to the modern 
trend to modify the eleemosynary immunity 


from tort hability 


to the patients it accepts 


tinues by calling 


The answer to the objection that the cost 
of malpractice insurance is too high seems 
to lie in cooperation between the hospitals 
and the insurance companies. The person 
through whom this cooperation can best be 
translated is the hospital’s insurance agent. 
He should be able to recognize the problems 
of both the hospital and the insurer. His 
experience should help him to bring them 
together on a basis that is equitable to both. 

Hines, “Hospital Malpractice Liability In- 
surance,” Chicago Bar Record, 
1952. 


December, 


Every Serviceman for Himself 
author believes that the main problems 
considered in planning the estates of per 
sons now on active duty include calculating 
estimated social security and other govern- 
ment death benefits along with reallocating 
commercial and 
fit in increased 
the government. Also a problem of chiet 
concern is the developing of adequate protec 


other assets to 
from 


insurance 


with greatly income 


tion for the wife and, possibly, other de 
pendents in event of the serviceman’s death 
after retirement from active duty. 

A number of men now on active duty, 
Mr. Reid 
which contain reducing-term-insurance riders. 
If the term insurance can be converted to 
a permanent form without war and aviation 
restrictions, the serviceman should consider 


feels, own family-income policies 


this step seriously in order to prevent fur 
ther Often it will 
be found that the surrender of a permanent 
NSLI or USGLI policy for cash will relieve 
the insurance budget sufficiently to cover 
the increased cost of converting a term rider 
on a family income policy, the author, who 


of Washing- 


Reid, “Government 


reduction in his estate 


is a chartered life underwriter 
ton, D. C 
Jenefits and 


, points out 
Estate Planning for 
men and Veterans,” Journal of the American 
Society of Chartered Life Underwriters, De- 
cember, 1952. 


Service- 
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Workmen's Compensation Report 
\t the 


covered 


1952 were 180,056 

New York 
Benefits Law which is an increase 
those covered in 195] 
ihe annual report of the Workmen’s Com 
Board also states that the 


nt and health insurance 


end of there 


employees under the 
Disability 
ot 10 pel 


cent over 


Sato provisior 


t accide benefits for 


the nonoccupational disabilities of workers 


as a socially desirable supplement to work 


men’s compensation is winning 


widespread 
recognition 

Miss Mary Chairman of the Ne 
Yorl state tion Board, in he 


annual report also pointed out that there is 


Donlon 


Compensa 


continuous pressure by employers to reduce 
workmen’s 
and by 


men con 


the costs ot compensation in 


surance labor unions to have worl 
; ensation benefits increased because 


| 
' 

ash benefits paid to disabled workers an 

injured 


pace the 


o dependents of fatally workmer 


have not kept past five eal 
with other workmen’s compensation costs 
Mhis with 


other rising costs is also pointed out in the 


failure of benefits to keep pace 


le at page 164 


Time of Death Is Uncertain— 
Not So with Taxes 


If taxes are the 
tion, this septuagen: 
$10,000 chunk of it 
sented him with an ¢ 


In 1941 the 


a sing le 


Chryslet poration bought 


‘ t) 
premium annuity on the life of the 


would pay him $3,000 per 


which I 


employee 
with guaranteed for ten 


The 


were paid to the Chrysler Corporation (the 


annum payments 


years payments under the annuity 


purchaser) until 1943 when by endorsement 


future payments were to be paid to the 


annuitant 


The Coverage 


Lhe Commissioner of Internal 


Revenue 
trom the annuitant 
vear 1943 on the cost of the an 


($37,645.25) 


demanded income tax 
tor the 
the payments made 
Corporation ($3,750). The 
$10,000. The 


ourt upheld the Commissioner 


} 
less 


nuity 
to the Chrysler 


tax assessed was over majority 


t the lax ( 
but there were 


“harsh as this result seems” 


two strong dissents and ic argument pre 


sented by the petitioner is an interesting one 


lhe majority of the court contended that 
amount paid by the corporation for the 
in 1941 was not the “an 
by the 

" within the meaning of the stat 
that 
amounts paid over by the 


ount con 
’ 

employer tor such annuity 

language “To us language 

employer 

When the 


petitioner, the 


benefit 


benefit of the employe 


vment was made in 1941 


from it 
pt ré hy ised 


Only 
petitioner be- 


his emplover 
1943 did 
o anything under the policy, 


t Corporation m 
} a Nace 


ntribution for the contract.” 


Che annuitant tended 


amount contributed by the employer for 


such contracts on or after the employee's 


ights thereunder become nonforfeitable shall 


be included in the income of the emplovee 
lL. the 


i Willcl ttl amount is con 


his employer con 
contract in 1943 the 


petitioners gross 


nothing for the 
nount to be included 


1943 is zero.” 


The dissent contended 


me tor 
Ii 1 


“A practical ap 


proach to the problem compels an exami 


nation into what this petitioner received in 
(1943). He received only 
the right to a monthly payment for as long 
lived The 


value, no 


' } 
the taxable year 


as he contract had no invest 


ment loan value, and no value 


dependent upon the life of another 
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PERSONS AND EVENTS 


Calendar of the National Association of 
March 21-22, 
Blackstone Hotel, Chicago, Illinois, Defi- 
nition and Interpretation of Underwriting 
Powers Committee; March 29-April 2, 
Commodore Hotel, New York City, Blanks 
Committee; April 1, Commodore Hotel, 
New York City, Uniform Accounting 
Subcommittee; April 20-21, Chicago, Illi- 
nois, Zone 4 (site not announced); April 
23-24, Henry Grady Hotel, Atlanta, 
Georgia, Zone 3; May 13-14, Hershey 


Hotel, Pennsylvania, Zone 2 


Insurance Commissioners: 


Hershey, 

The midyear meeting of the National 
Association of Mutual Insurance Agents 
vill be held at the Jung Hotel, New 
Orleans, Louisiana, March 23-25. John 
H. Kroll, president of the association, 
announced that the state 
tions of Louisiana, Alabama, 
Mississippi will hold meetings on 
luesday afternoon, March 24. 


also associa- 
Georgia 


and 
conterence ol 


The spring insurance 


the American Management Association 
will be held May 18-20 at the Hotel 
Statler in New York City. 

The National 


pendent Insurance 


Association of Inde 
Adjusters will hold 
its annual convention June 18-20 at the 

Hotel, San Cali- 
A group of and claims 
forums is being arranged. Reservations 


made through Earle Wright, of 


Fairmont Francisco, 


fornia loss 


can be 


The trend of decisions in recent times has 


been away from the view expressed by 
Hand in Bedell v. Commits 
(2d) 622 [1 ustc 9 359], that 
‘it is absurd to speak of a promise to pay a 
sum in the future as “market 
fair or unfair.’ under any prac 
this petitioner did not 
which had any marketable value 


Tulare | earned 
ioner, 30 Fed 


having a 
value,” 
tical view 
anything 


receive 
2g the majority opinion is contrary 
to the spirit of legislation lealing with the 
taxation of employees’ annuities and to the 
provisions of the statute that came into 
effect with the Revenue Act of 1942 

The trend of Congressional enactments over 
a period of years has been to defer taxation 
of employees’ annuities until the proceeds 
are received or made available to the em- 
ployees. As this petitioner’s employer 
did not make any contribution towards the 
purchase of the contract after the pett- 


tioner’s rights became nonforfeitable, no 
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Earle Wright & Son, 605 Commercial 
Street, San Francisco 11, California. 

The forty-second annual meeting of 
the Life Insurers Conference will be held 
May 20-22 at the Claridge Hotel, At- 
lantic City, New Jersey. Executive 
offices of the conference are located at 
618-19 Mutual Building, Richmond 19, 
Virginia. 

F. Harman Chegwidden has _ been 
elected treasurer of the American In- 
stitute for Property and Liability Under- 
writers. He fills the vacancy caused by 
the death of Nelson B. Yoder last No- 
vember. Mr. Chegwidden was one of 
the original six C. P. C. U.’s who re 
that designation in 1943. His 
election as treasurer adds another holder 
of the C. P. C. U. designation to the 
board of trustees of the American 
Institute 


The Health and Accident Underwriters 
Conference has moved its executive 
offices to Suite 868, 208 South LaSalle 
Street, Four new 
companies have joined the conference. 
They are American Casualty and Life 
Insurance Company, Dallas, Texas; Do 
minion Life Assurance Company, Water 
loo, Ontario; Great Eastern Mutual Life 
Insurance Company, Denver, Colorado; 
and Reliance Mutual Life Insurance 
Company, Park Ridge, Illinois. 


ceived 


Chicago 4, Illinois. 


amount should be included in the petitioner's 
income in excess of the amount distributed 
to him in the taxable year.” The case 
Morse v. Commissioner, 17 TC 1244, CCH 
Dec, 18,759; aff’d 53-1 ustrce 4 9202 


$2,000,000 in Subrogation 
Claims Arbitrated in 1952 


Over 8,000 subrogation claims between 
insurance companies, totaling over $2 million, 
were settled without resort to litigation in 
1952 under the Inter-Company Arbitration 
Program of the Combined Claims Com- 
mittee of the Association of Casualty and 
Surety Companies and the National Asso- 
ciation of Mutual Casualty Companies. 


Now entering its ninth year, the arbitra 
tion program has a membership of 193 


stock, mutual, and independent fire and 
casualty companies 
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Uniform Accounting Subcommittee 
(NAIC) Plans April Meeting 
Proposals for amendments to two sections 


of the 


tion of 


instructions for uniform classifica 
will be dealt with at the 
Uniform Accounting Sub 
National Association of 
Insurance Commissioners to be held at 9:30 
a. m., April 1, 1953, in the Club Suite of 
the Hotel Commodore, New York City 
The subcommittee is under the chairman 
ship of James J. Higgins, of New York 


The proposed amendments call for the 
replacement of the present sections dealing 
with the lines of business for allocation of 
expenses, and permitted 
field supervision expenses. 

New Section 1] of Part 
as the 


expenses 
meeting of the 
committee of the 


acquisition and 


IV would include 
business for 
expenses the following: 


and Allied Lines: fire, extended 
other; Inland Marine; Ocean 
Marine; Automobile Physical Damage and 
Theft: fire, theft and comprehensive col 
lision; Automobile Liability: bodily injury, 
property damage; Workmen’s Compensa- 
Liability Other Than Automobile 
bodily injury and property damage; Fidelity 
and Surety: fidelity, surety; Glass; Burglary 
and Theft; Boiler and Machinery; and Ac- 
cident and Health. 


lines of allocation of 


Fire 
coverage, 


tion: 


[he proposed amendments would delete 
the word “primary” wherever it appears in 
Section 2 and would delete all of Section 3 

New Section 2C of Part III would specity 
that acquisition and field supervision ex- 
penses shall include the following: 


“1. Commissions and Allowances to Agents, 
Producers and Managers (except such pay- 
ments actually made in good faith for serv 
ices other than those of an acquisition 
nature when such services are not duplicated 


or otherwise compensated by the company) 


field 
velopment, including activities of field men 


“9 


2. Cost of sales activities and de 


“3. Cost of policy writing, except policies 
customarily written in carriers’ offices (these 
latter comprising risks involving require 
ments or information not ordinarily avail- 
able to agents or producers) 


“4 Cost of 
from 
activities in 


collecting items 
insureds, (Do not 
connection with 


ceivable from or payable to agents or othe: 


premium 
directly include 


accounts re 


producers. ) 


“cg 


5. Cost of service to agents 


and other producers, such as providing of- 


rendering 


The Coverage 


hice space, 


not include 


(Do 
fees paid for agents’ licenses) 


personnel, telephone, etc. 


“6. Cost of other activities reasonably 


attributable to those operations listed in 


‘l’ to ‘5,’ such as: keeping records; clerical, 


secretarial, supervisory and executive work; 
handling personnel, supplies, mail, etc. 


“Expenditures made for home office, held 
or branch office activities other than those 
set forth above should be allocated to ex 
pense groups 


other 


than Acquisition and 


Field Supervision Expenses.’ 


New York's Compulsory Insurance 


The proposed “compulsory” insurance legis 
lation now being debated in the New York 
Legislature will not affect insurance producers 
in the state and it will not affect the method 
of selling or purchasing automobile liability 
insurance policies, according to a recent 
statement of Alfred J. Bohlinger, superin 
tendent of insurance. 


These bills will make no change in the 
way automobile liability insurance rates 
are established. “Rates depend upon the 
frequency and severity of accidents,” says 
the superintendent, “not upon whether in- 
surance is mandatory or voluntary.” 

Superintendent 
ject to 


Sohlinger’s thesis is sub- 
considerable debate and there is 
opposition to the passage of the 
proposed legislation from the insurance in 
dustry. “Greater public protection against 
financially irresponsible motorists will be 
given under the positive program suggested 
by the casualty insurance industry than 
under a compulsory insurance law,” said 
Ray Murphy, general counsel of the Asso 
ciation of Casualty and Surety Companies, 
in a letter to every member of the New 
York “In speaking of an un 
satisfied judgment fund, the Governor said 
it ‘would solve the problem created by the 
uninsured motorist’, but ‘largely at the ex 
pense of the motorist’. Without 
arguing that debatable point, it should be 
noted that the proposed Assigned Case Plan 
would operate entirely at the expense of the 
insured motorist. 


strong 


Legislature 


insured 


And yet, if a compulsory 
bill is passed, some additional measure will 
be absolutely necessary to take care of the 
cases no compulsory bill can cover—if they 
are to be taken care of at all. If this is not 
so, why has the introducer of the com 
pulsory bill in the Senate, also introduced 
Senate Resolution 63, to continue the com 
mittee for study of 


unsatisfied judgment 
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funds? 


To pass a compulsory bill on the 
solve the problem 


assumption that it will 
of the and uncompensated 
of motor vehicle 


innocent victim 
accidents is to foster a 


cruel delusion 


“In the message, in relation to an unsati 


fied 


judgment fund, the Governor states his 
‘that this is the straight 
insurance system with all its at 
With conviction it 


one ot 


conviction route to a 
SOC ialized 
tendant evils’ 
said that the evils that 
grow out of compulsion by New York is 


compulsion in every state and ‘a 


equal 
Call be can 
socialized 
insurance system with all its attendant evils’ 
nationwide. ‘That is not the Governor’s in- 
It is not mere guesswork, however, 
is exactly what 


tention 


to say that some other ad 
mind 
First, compulsion, then ‘constant irritation’, 
then 


Many people 


vocates or! compulsion now have in 


‘compensation regardless of fault’ 
who have spent their working 
and a great 


lives in the insurance business, 


many others who have observed the increas 
ing acceleration of socialism in this country, 
this state has not wholly 
that. Compulsion will not 


socialism—it 1s a forerunner.” 


which ese aped, 


fear just halt 


Nice Work 


Our 
of the 


men’s 


hazards 
worl 


attention is directed to the 
extracurricular by two recent 
compensation cases In one, the 
claimant was unsuccessful and in the other, 
the claimant was successful in obtaining an 


award for injuries received in the line of duty 


A REPORT TO THE READER 


sioner has acquiesced in the decision, thereby 
will not be 
followed under 


indicating the case appealed 


and wall be similar circum 
‘Treasury 
now to the effect it it 
stockholders at the in 


corporation in amounts pro 


stances his tends to delimit the 
position up te 
loans are made by 
ception ot the 
actual capital investments 
then the 

capital 

The effect of 
position is to disallow interest deductions 
to the and repayment ot the 


loans would be deemed equivalent to a tax 


portionate to thie 
stor kholder, 
part of the 


of each loans are 


deemed a investment 


rather than true loans this 


corporation, 


able dividend to the extent of earnings and 


prohts. 
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What is 


trip throug] 


First, the unsuccessful more 
delightful than a leisurely motor 
this 
be truly called a combinatio1 


business-vacation jaunt. A 


the scenic sections of great countrv, 


which can 


science edito1 


was visiting several scientific developments 


the atomic energy plant in Tennessee for 


stories of the 


one—and scientific wonders 
visited were to appear in the magazine which 
employed him. One hot afternoon, he and 
at a resort and went for a 
swim e pool and there the editor met 
his deatl Phe 


pensation 


his wite stopped 


in tl 
. ’ 

for workmen’s com- 
litigated by 
, as the court pointed out 


claim 
unsuccessfully 


Was 
the widow becaus« i 
to be compensable, an injury must arise out 
of employment as well as be in the course 
In a broad sense, the decedent was 
killed in the course of his employment, 
was traveling between two places 

His though, 
were predominantly personally motivated; 
and not a travel 


His status as a tourist was personal 


there of 


since he 


of scientific interest. travels, 


he was a science editor 
editor. 
and unrelated to his employment, and risks 
peculiar to tourist activity could not fairly 


be said to have arisen out of his employment 


The successful claim arose out of a stuff) 
night club accident. Here the claimant was, 
at the direction of his emplover, entertai1 
club He 
became dizzy and started 
On the way he 


struck his head and broke his leg 


ing business guests at a night 


drink but 
ut to get some fresh air 


didn’t 


( llapsed, 


Despite the hazards of the extracurri 
9 j 
lar, the 


ther mat 


grass does greener in the 


seem 


"s vard 


Continued from page 148 


However, in the event the corporation i 


already in existence and legitimate business 
reason X1S Oo redeem part of the sto k, 


is a possibility under existing law 


demption could be accomplished wit] 
essentially equivalent 
a taxable dividend under Section 115(¢) 
the Internal Code. Two recent 
appe al, should be reviewed 
In Roberts, 17 TC 1415, 


ned 1,500 of the 2,000 corpo 
rate shares, and acquired the remaining 500 


it bein deemed 


Revenue 
ses, noW on 
in this connection 


the taxpayer ow 


shares pursuant to the terms of his brother’s 


will. Subsequently these 500 shares were 


\ alua 


The 
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redeemed by the corporation at the 


tion set for estate tax purposes. Tax 





a redemption of all 


stockholder (the 
transaction is not now the 


1 


equivalent of a dividend regardless of the 


Court held 
the shares of a 


which 


this to be 
single 
estate) 
accumulated 


existence ol! earnings. 


, Nicholson, 17 TC 
involved loans to the 


1399, 


stockholders by a 


Che other case 


bank, which were intended as a contribution 

to the Due to the subordina 

bank, the 

making 
Later it 

the corporation did not need this additional 


corporation 
tock 
stock 
bought 


apparent 


tlon requirements otf the 
holders instead of loans 
| reterred stock became 
capital and the stock was redeemed and the 


loans paid off. The 


the original business purpose, held 


lax Court, look 


transaction was not equivalent to a 

Citing the 
court noted 
“As the 
avoid the tax by 


of empty forms. so the Government may 


dividend. Brown case, 


(\1 ' 
OO). the 


taxpayer may not in view of this 


tatute, an artificial device 


not . impose a tax merely because there 


has been a stock redemption, where the ci 


j 


cumstances are free from artifice and beyond 


the terms and fair intendment of the provision.” 


Frequently it is not possible to eithes 


liquidate completely or partially because ot 


disastrous tax For example, 
title to estate 
appreciated in value 
contributed to the 
corporation by the controlling stockholders 


consequences 
the corporation has real 
hich has materially 


ince the time it was 


he time of incorporation, there 

be capital gain to the stockholders if lqui 
dated, whereas if left in the 
such liability would be incurred 


corporatiol ne 
\ poss ble 


out in this situation is to form a partnershiy 


and lease the 


business 
thereby 
come tax from the corporation to tl 


to run the agency 
shifting the 
le pal 


corporate assets, 


nership. 


Che Treasury has argued in this situat 
that reason 
the formation of the partnership and, ther 
fore, the attributable 


t the court 


there is no real business 
icT¢ 
business profits are 


corporation. However, the 


have held that taxpayers are free to choose 
the business form in which to conduct their 
activities. Accordingly, thé cases have held 
that this type of transaction is no different 
than the case where stockholders stop short 
ot comple te liquidation and keep the corp: 
hold title to the real 
estate and other operating assets. However 
held that it 
the business risk remains with the corpora 
tion rather than assumed by the partnership, 
the corporation is subject to tax on the 
Study should be made of 
Twin Oaks Company v 


ration alive merely t 


some of the cases have also 


prohts these 


cases; Commitissioner, 


Report to the Reader 


183 F. (2d) 385, / 
1195, Stearns Magnetic 

Company, 11 TCM 535 and 

Aero Corporation, 17 T¢ 


ing upon any such plan, 


Company, 7 
Vaunufacturing 
Palm Beach 
1169, before embark- 
Further, care must 
be exercised that the corporation will not 
end up as 


rcum-James 


a personal holding corporation 
subject to the tax penalties resulting from 
such a status 


stock dividend has also 


been used in attempting to take out of the 
corporation otherwise 


The device of the 
taxable dividends. It 
a pre ferred stock 
dividend to the stock 
is tax-free provided the was the 
only outstanding stock at the time the stock 
dividend is declared Phe that 
such a dividend in no way alters the pro 
portionate interests of the stockholders in 
assets. A Tax Court 
Chamberlin, 18 TC 164, (on 
appeal) creates an exception to this general 
rule 


is the general rule that 


holders of common 


common 


theory 1s 


the corporate recent 


decision, C, P 


In that case the corporation was faced 
with a Section 102 problem in view of the 
earned surplus. It feasible 


large Was not 


to distribute a cash dividend since the stock 


holders objected to the large tax 
In lieu of 


was decided upon, 


involved 
this, a preterred stock dividend 
which issue met the speci 
companies, Pro 


vision for redemption of the stock out of 


fications of two insurance 


earnings over an eight-year period was also 


made By prearrangement the imsurance 


stock 


The Commis 


companies purchased the 
from the holders 
that such 
changed the tax-free 


dividend, so that 


preferred 
dividend 
sioner claimed sale 


stock 


prearranged 
status of the 

capital 
treatment there was a fully taxable dividend 
in the amount of the net 
‘The court 


instead of gain 
1 

Saies proceeds, 

said 


the stock dividends were not in 


good faith tor any bona fide corporate 
business purpose; the entire plan was de 
signed primarily for the benefit of the com 


stockholders will 


of the corporation; the real purpose of the 


mon vhose was the will 


issuance of the preferred shares was con 
them in the 
Stox kholders 


substantially altering the 


currently to 


thers, not the 


place hands of 
thereby 

stock 
holders’ pre-existing proportionate interests 
in the 
creating an entirely new relationship amongst 
all the stockholders 


common 
corporation’s net assets and thereby 


and the corporation.’ 


In conclusion, it should be obvious from 
that any 


toward sale s 


these Cases 
look ing 


tion, etc., 


contemplated action 
liquidation, 
may result in 


unless the 


redemp 
costly tax conse- 


quences advice of competent 


counsel is obtained at the outset 
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NEGLIGENCE 

| Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


Comparative Negligence 
Overruled 


The apparatus which blinded the plain- 
tiff was negligently used by him; there- 


fore, his recovery was barred under the 
doctrine of contributory negligence, 
rules the Michigan court. 


Was an embalmer guilty of contributory 
negligence as a matter of law when he was 
injured as a result of being sprayed in the 
eyes with embalming fluid? The Supreme 
Court of Michigan stated that this was the 
only issue presented for their consideration 


by the facts of the imstant case 


These facts were: The plaimtiff had been 
a licensed embalmer for ten years and had 


' 


performed the operation he doing at 
the time of the accident many times befor« 
The operation was the embalming of the 
abodominal cavity of a corpulent body 
The plaintiff knew from his experience that 
cavity required a different 
that 


Was 


the abdominal 


and stronger preservative than used 


for the arterial system. He was using an 
embalming fluid sold to him by the defendant 
in the ordinary course of trade. The plain 


tiff was blinded in one eye when a_ hose 


used in this operation slipped off a metal 
spurlike connection (a “gooseneck”) on his 
fluid. Pressure 
was generated by a hand pressed rubber 


bulb fluid 
216 


apparatus containing the 


which forced the from a glass 


through a rubber hose attache 


which had 


contamel 


t 


to a inserted into 


There 


needle been 
the abdominal cavity of the corpse. 
was no gauge on the apparatus 


Che equipment was owned by the plaintiff 


pressure 


and used by him under his sole control 
The record reveals that the plaintiff knew 
that embalming fluids were poisonous, irritat 
ing and contained formaldehyde, denatured 
alcohol, glycerin. The 
plaintiff made no claim that the embalming 
fluid supplied by the defendant contributed 


disconnection but did 


carbolic acid and 


to the hose claim 
that the defendant was guilty of negligence 
him unusually 
embalming fluid without 


plaintiff of its chemical composition 


in turnishing strong cavity 


informing the 


The jury’s verdict for the plaintiff was 
set aside by the trial court on the defend 
ant’s motion for judgment not withstanding 
The sole ground for this set 
that the plaintiff was cor 
matter of law 


the verdict 


ting aside was 


tributorily 


The 
complete 
that the plaintiff's familiarity with and his 
control of the operation by which he was 
that he 
contributory negligence as a matter of law 


negligent as a 


itself in 
lower 


tribunal found 


with the 


reviewing 


agreement court 


injured were such was guilty of 


Since this was true, the matter of defend 
ant’s negligence was not in issue. In reach 
court 
“The doctrine of com 


ing this conclusion the made this 
interesting comment 
parative negligence does not obtain in this 
State. If plaintiff 


ordinary care and prudence, which contri 


was guilty of want of 
buted directly and proximately to produce 
the injury, he cannot recover.’ 
ment tor the 
Black v. Bennett. Michigan Supreme Court 
December 9, 1952. 1 NecuiGEnct 


Q, 


The judg 


defendant was aftirmed.- 


CASES (2d) 
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No Hidden Danger 


The Florida court decides that if there 
were any danger connected with the 
defendant’s floor mat, it was not hidden 
but patent and obvious. 


The bone of contention 
was a mat 
wide, five feet long and about 


at its outer edges 


involved in this 
four feet 
inch thick 


The edges were 


ontroversy rubber 
metal 
bound and were not beveled but 
cally from the floor. The defendant kept 
this mat in the vestibule of his cafeteria, and 
the plaintiff was injured when she tripped 
and fell on it 

The that the plaintiff 
had entered the defendant’s vestibule from 


rose ver 


record disclosed 
the street entrance and had walked across 
the mat to and through a side door leading 
to the interior of the cafeteria. Upon seeing 
that a long line of customers were waiting 
to be served, the plaintiff decided to come 
hack later. As she walked back through 
the vestibule, she tripped and fell on the mat 

The plaintiff brought suit to recover for 
her injuries alleging that the mat was hid 
fen by the le ork of the vestibule 
from the view of from. the 


f +} 


inside of the cafeteria, that this mat in its 


wer framew 
those coming 
mcealed position was an “extreme hazard” 
and that the liable on the 
theory of a “hidden danger.” The 
court summary judgment for the 
defendant and the plaintiff appealed 


defendant was 


trial 


granted 


In affirming this judgment the court 
stated: ‘ even if it be assumed that the mat 
was not visible from the side door into the 
floor 
should not come as a surprise to the appel 
lant 


way 


cafeteria proper, its presence on the 
steps on her 

If the mat 
(which we do not 


when she re traced het 
back to 
was dangerous at all 
decide), the 
cealed, but 
ordinary use of her 
would have disclosed it ho 
Morrison Caf Company of 
Florida Supreme Court, Special Division A 
November 21, 1952. 1 Neericence Cases 
(2d) 656 


the entrance door 


was not latent or con 
and the 
appellant 
L:arley v 
Orlando 


danger 


patent and obvious, 
senses by the 
her.” 


eteria 


Prejudice Worked 
by Counsel's Improper Remarks 


The background of the plaintiff’s coun- 
sel voir dire examination led the Mis- 
souri court to hold that his closing re- 
marks were improper. 


guest-passenget in 


In the take 


The plantiff was the 
the airplane of the defendants 


Negligence 


off the airplane’s motor developed a “mis- 
which necessitated a crash landing 
in which the plaintiff was injured. The 
verdict was for the plaintiff but the defen 
dant’s motion for a new trial was sustained 
“on the ground of prejudicial remarks ot 
counsel for plaintiff in his argument to the 
jury.” The argument involved was: “In 
conclusion, gentlemen, I say to you that a 
just verdict in this 
not going to hurt these defendants a par 
ticle. A just verdict doesn't 
hurt anybody. It isn’t going to hurt them 


sing” 


and a proper case Is 


and proper 


a particle.” 


On voir dire examination the plaintiff's 
attorney asked whether any member of the 
“any policies of insurance, any 
work for the Phoenix 
Company of New York City, 
Do any of you work 
for that insurance company or any members 
with 


panel had 
connection with, or 
Indemnity 
a casualty company? 
family have connection 
it? Do any of you work for or have any 
connection with . the Aereo Insurance 
Underwriters, 111 Broad Street, New York 


City? 


of your any 


plaintiff's 
complained of 


It was the position that. the 
argument proper 
did not inject insurance into the proceed 
The plaintiff maintained that his 
counsel’s remarks concerning the fact that 
would not hurt the defendants 


was and 


ings 


the verdict 
would only mean to laymen “justice doesn’t 
hurt people.” However, the appellate court 
said that not only was this not true (“every 
‘just and proper verdict’ inevitably ‘hurts’ 
the person against whom it is rendered”) 
but it was the court’s belief that 
the ‘background’ of counsel’s extensive and 


“against 


detailed questioning on voir dire examination 
‘settlements’ 
of claims by insurance companies, no juror 
could failed to that the two 
insurance companies named were very mucl 
interested in the result of the trial. Against 
that ‘background’, the language used by 
plaintiff's counsel was certainly susceptible 


as to imsurance matters and 


have realize 


to an interpretation which clearly ‘injected 
insurance in the The 
cluded that the argument of the 
plaintiff's attorney could have easily been 
construed by the jury to 
verdict that they might 
defendants would not have to be paid by 
the defendants but by 


case’.” court con 


closing 
mean that any 
render against the 
their insurance com 
This would have a prejudical effect 
on the jury’s verdict. The order for a new 
trial Phillips v. Vrooman 
Missouri Supreme Court, Division Number 
One. October 13, 1952. 1 NeGLicenct 
(2d) 638. 


panies 
was affirmed 


CASES 
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LIFE 


| Cases Involving Construction 
| 
} 
| 


of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 


Admissibility 
of Policy Application 


The Third Circuit announces that under 
the applicable Pennsylvania statute the 
attaching of extraneous material would 
not exclude that part of the application 
which contained the disclosure clause. 


In November, 1947, the made 
application to the defendant for a life insur- 


assured 


The assured was examined by 
the defendant’s medical examiner toward 
the middle of November and the _ policy 
was delivered about the first 
| Toward the end of 
December the assured made application to 
the defendant for a policy. No 
medical examination was required in con- 
with this 


was the defendant’s practice not to require 


ance polic Z, 


issued and 
week of December 


second 


nection application because it 


such an examination if the applicant had 
been examined in the previous 60 days. Or 
December 31, 1947, the 


his physician who ordered him hospitalized. 


assured visited 
The assured entered the hospital on Jan 
uary 7, 1948, and was released therefrom on 
January 14, 1948. On January 10, 1948, the 
defendant’s agent delivered the second pol 
icy to the 
the first 
assured 
but the 


SCC ond 


received 
1948, the 
was 


brother and 
On April 6, 
first paid 
refused to pay on the 


assured’s 
premium. 
died. The 


defendant 


polic \ 


relying on the following clause in 
the application signed by the assured 

that the insurance hereby applied for shall not 
go into force unless and until the policy 


Appli 
Applicant 


is delivered to and received by the 
cant . and then only if the 


has not consulted or been treated by any 
since his medical 
of making 


this application if no medical examination 


physician or practitioner 


examination, or since the time 


is made. 


The plaintiffs, who were the assured’s 
beneficiaries under the second policy, con- 
ceded that the 


necessary condition precedent had not been 


defendant’s position that a 


fulfilled was correct only if the above clause 
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was part of the policy and was admissible 


into evidence. It was the contention of the 
plaintiffs that was a 
vania contract, the law of that 
taining to the attachment of applications 
(Pennsylvania Act of May, 1921, Public 
Law 682, Section 318) should be control 
ling. The plaintiffs further contended that 
“Part II” which would 
have been entitled “Answers to the Medical 
Ixaminers” attached to the second policy, 
no part of the application could be made 
a part of the policy. Also, maintained the 
plaintiffs, the “Part II” that 
was that pertaining to the first 
without the 


since this Pennsy]- 


State per- 


since there was no 


was attached 
policy and 
consent of the 


was attached 


assured, 


‘The court in the 
trial 
remarking 


instant case upheld the 
judgment for the defendant 
that the missing “Part II” was 
not necessary was stipulated 
that no medical examination was required 


had 


court’s 
because it 
where the assured to such 
examination within the 60-day 
period. As to the second contention of the 
plaintiffs the court stated: “The purpose of 
the Act [the Act] 
require the company to. put 
insured everything on which the company 


submitted 


preceding 


Pennsylvania Was ti 


before all 


might later rely in resisting payment of 
That purpose is not defeated 


by including, in addition to everything re 


his policy. 


quired by the Act, something extraneous.” 

; Vew York Life Insurance Com 
fany. United States Court of Appeals for 
the Third Circuit December 30, 1952 
15 Lire Cases 768 


vacchto Vv 


Action Not Barred 


The Iowa court holds that the contrac- 
tual limitation period did not begin to 
run until the defendant received the 
proof of death from the plaintiff. 
May an insurer by waiver of proof of 
the assured’s death start the running of a 
five year contractual limitation clause when 
the beneficiary elects not to accept such 
Waiver? 


This somewhat nirrow question was pre 
sented by this factual situation: The de 
fendant insurance company insured the life 
of the plaintiff's husband. He died in July, 
1942. The last premium on the policy had 
been paid in November, 1941. In answer 
to her letter requesting what value the 
policy had as of the date of her husband's 
death, the plaintiff received the reply: “Pre 
miums were not when due and the 
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paid 





policy was 1 


transterred to extended insur- 


The 


was sufficient to 


ance in accordance with its provisions 
value of the policy 


continue insurance in force only to May 9, 
1942, at which time it terminated 


policy is now of no value 


In April, 1949, the 
represent the plaintiff wrote 
“The .. . policy has turned ove1 
to this office for collection, You will find 
enclosed herewith certified copy of the cer 


attorneys who now 
the detendant 


be en 


tificate of death of the above named insured 


“Demand is hereby made for payment of 


the amount due the _ beneficiary. 


In October, 1951, this action to 
instituted. The 
dant’s answer pleaded the limitation clause 
of the policy which stated “No action at 
law or in equity shall be brought to recover 
brought within five 
cause of action accrues.” 


recove 


on the policy was defen 


policy unless 


on this 


years after 


The plaintiff's reply to this defense cited 
general conditions of thie 
which provided 
be paid hereunder as a 


due proof of the death of the 


clause of the 
“Before any amount 
death 


msures 


1 
Clalll 


| must 


Home 
] 


contended 


be furnished to the Company at its 
Ottice ” The plaintiff 
that the does not limit the 


poli \ time 101 


making proof of death and that, therefore, 
under the con 


plaintiff filed 


no cause of action accrued 
ditions of the policy until the 


such with the defendant 


proot 


trial court heard and determined the 
law raised by these ce 
on. the 
and gave judgment to the defendant, ruling that 
its letter denying liability constituted 
ot proof of death, that the nonfiling o 


of by the 


limitation clause separ 


plaintiff did not 


‘ 
limitation clause at 
that 


was barred by 


reviewins 


e.ect to 


with 
held that 


limitation was pre dicated 


complhancee 
It was 
upon 


the proot of 


run until suc 


owa Supreme C 
> Lire Cases 765 


Life, Health—Accident 


Divorced Wife's Status 


A divorced wife being paid a monthly 
allowance for support qualifies as a 
“dependent” under defendant’s policy, 
declares the Montana court. 


Che husband of the plaintiff was a loco 
motive fireman and carried a life insurance 
1 The plaintiff 
beneficiary and the 
named as contin 


policy with the defendant 
was named as primary 
were 
The defendant agreed 
sum on the death 
living at 
and “if 


father 


and 
beneficiaries 


mother 
gent 
to pay the principal 
of the assured to the primary if 
the time of the death 
within the qualified classes of beneficiaries 
under the constitution of the Brotherhood,” 
beneficiaries. 


assurred’s 


otherwise, to the contingent 
The constitution referred to provided that 
his beneficiary 


only 


the assured might designate 


among the following classes 


mother, tather ° or 


from 
“Wife 
persons dependent on the member tot 


support.’ 


On November 6, 1945, the plaintiff ob 


tained a divorce from the assured by which 


she was awarded a monthly payment from 

he support and maintenance 

child. On November 

2? 1945, the assured killed when his 
1 


was derailed The 


the assured for t 
f herself and small 
Was 
defendant 
plaintiff the proceeds ot 
that she did not 


that 


locomotive 
refused to pay thie 
the policy on the ground 
qualify as a be in a divorced 
tormer 


The de 


ther and 


wife is no lepend of her 
husband but meré 
rendant 


father nt beneficiaries 


rendered judgment for 


that she was a person 
assure | tor support 


proceeds of the policy 


The reviewing rt found itself in accord 


with stated that the great 
supports the trial court's 
the judgment for thie 


“We 


divoreed 


ement adopt 
Wile 
the husband 
for support 
ent within the 
constitution 
on restrict 
relatives o1 
Brotherhood of 
Montana 


1952. 15 


: Trammel 
Locomotive Firemen & Enginemen 
Supreme ourt December 19, 


Lire Cases 775 





FIRE 


Cases Involving Construction 
of Fire and Casualty Insuramce 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Exclusion Clause Construed 


The claim of the assured’s customer was 
excluded from coverage because that 
claim was based upon allegation that the 
assured had personally committed the 
assault and battery, rules the Rhode Is- 
land court. 


The general insurance 
that the insurance company here involved 
issued to the plaintiff contained the fol 
“Condition 4: Assault 
shall be deemed an 
committed by or at the 
Insured.” 


hability policy 


lowing provision: 
accident 
direction 


and battery 


unless 


of the 


The assured owned and operated a res 
taurant. In the course of such operations 
a customer was ejected for creating a dis- 
turbance. It 
in order to 


Was necessary 
effect the 
customer, to hit 


for the assured, 
ejection of this 
with a stick. The 
customer brought an action of assualt and 
battery 


him 


assured 
pleaded self-defense but was found guilty 
in that settled out of 
when the customer appealed the judgment 
that the 
that case 


against the assured. The 


action and court 


on the ground award inade 
quate. While 
defendant's investigated it 
formed the that the 

would not provide him wit] 
was excluded under 
The 


and, Wn 


was 
was pending, the 
agent and in 
assured defendant 
counsel as the 
condition four 
then 
spite of the 


had failed to sustain his plea of self-defense 


assault 


of the policy assured brought 


this action fact he 


battery insisted 
that the 
held 


to occu! 


in the assault and case, 


in the instant case alleged assault 


and battery should be to be an 
dent 


duct of his business and, therefore, a haz 


acc 
which was likely in the con- 


ard within the contemplation of the policy 


The trial found for the assured 
Stating that 


should be 


court 


condition four of the policy 


construed as not excluding 


striking by the insured in self defense 


The reviewing court, however, reversed 


this finding with the 


“The 
220 


following declaration: 


provisions of the policy leave 


no room for doubt that the insurer intended 


bodily 
to a third party on the insured’s premises 


to yvrant coverage tor any myury 


which was caused by accident, including 
under that term assault and battery, pro 
vided that it 
insured or at his 
of the action for 


the district 


was not committed by the 
The 
battery in 
[the 
customer's] claim for damages against the 
insured was based solely upon the allega 
tion of assault and battery by the insured 
personally. In the 
was justified in 
itself the 
to pay any damages in 
made ~Thomas 2 
Universal Insurance Company. Rhode Island 
Court. December 17, 1952. 7 
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direction record 
assault and 


court discloses that 


circumstances the in 
declining to take 
such action or 
settlement of the 


surer 
upon defense of 


claim therein.”- 1 American 


Supreme 


Policy Not Partnership Asset 


Since the parties failed in their oral part- 
nership agreement to stipulate that the 
defendant’s fire policy was a partnership 
asset, the Minnesota court rules that the 
plaintiff had no interest in the policy. 


Two doctors, the plaintiff and the defend 
ant, entered an oral partnership agreement 
whereby the defendant sold the plaintiff a 
one-half 
including equipment and property 
the practice. The plaintiff paid the defend 
ant $3,000 for this According to the plan 
tiff when he delivered the $3,000 check to 
the defendant the plaintiff asked, “Is this 
equipment covered by insurance?” 
defendant replied, “Yes, I think there is five 
This con 
About 


this part 


interest in his medical practice, 


used il} 


and the 
or six thousand dollars on it.” 
versation was denied by the defendant 
18 months after the creation ot 
nership, all of the 
equipment of the partnership were destroyed 
by fire. The claimed loss was $10,000. The 
defendant was paid $4,000 on 
ance poli y 


property, records and 


us fire msut 


The income tax return of the partnershiy 
that the 


fixed at 


for the applicable year revealed 
ordinary from the fire 

$2,906.04 book value for each 
an ordinary net income for each 
$7,997.65. The 


taxable gain of $1,093.60, this figure being 


loss was 


partner and 
partner of 
defendant reported a nor 
the difference between his share of the fire 
loss and the $4,000 insurance payment he 


The plaintiff 


income as $5,091.25, 


reported his net 
difference 


income of each 


received 
being the 
between the ordinary net 


from the fire. In a 
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partner and his loss 





was Stated that 
] 
i 


notation on the return it 
the $4,000 received by the 
placed in a temporary 


ant Was 


detene 
Savings account to 


be used in the immediate future for re 
placing equipment 


to receive 


This was done in ordet 
advantages under the 


federal income tax law. 


Che plaintiff brought half 
of the proceeds of the insurance received 
by the defendant, setting forth the argument 
that the policy here involved was an asset 
The detendant denied 
that any interest in the policy was sold to, 
or otherwise acquired by, the plaintiff. The 
hndings of the trial court were in favor of 
the plaintiff and the defendant appealed 


certain 


suit for one 


of the partnership. 


Che appellate court here reviewing that 
ruled that it ‘The 
court remarked that it was much too well 


decision Was in error 
settled to admit of serious disagreement that 
a fire insurance policy is a personal contract 
between the and the 


well-settled 


insure! It 
that in the 
absence of assignment, insurance policies do 


assured 
was also taken as 
not attach to or run with the property in 
sured, whether the property is real or per 
sonal As there 
the court said that the question remaining 
there 
any express oral agreement giving the plain 
‘I he 


mention 


was no assignment here 


for determination was whether was 
tiff a one-half interest in the policy 
conversation quoted was the only 
f insurance that passed between the plain 
tiff and defendant Relative to this the 
court said: “It may be that plaintiff thoug! 
he was getting a one-half interest in the 
insurance policy as part of the property he 
But that 
There is nothing to 


thought he was 


was purchasing does not create 


a contract indicate 
that 


one-half interest 


defendant selling a 
The mere mention of in 
Surance as 


claimed by plaintiff does not 


include it as part of the assets of the trans 
action.” The judgment for the plaintiff was 
Closuit v. Mitby Minnesota Su 
preme Court. January 9, 1953. 7 


1059 


reversed 
Fire 


AND 


(CASUALTY CAS! 


“Other Insurance’’ Violation 
Vitiates Policy 


The West Virginia court rules that the 
plaintiff by filing proofs with and bringing 
suit against both insurers had ratified the 
second policy, thus vitiating her in- 
surance. 


1 


Che plaintiff's house and furnishings wer« 


destroyed by fire in February, 


that at the 


completely 


1950. It appears time of this 


Fire and Casualty 


fire the plaintiff had two nsurancs 


policies on the dwelling and ntents, One 
with the defendant, the other with another 

Both these a clause 
that provided: “It is understood 
and agreed that addition 
to this policy is permitted unless the total 


including this policy, is entered 


company had 


in them 


policies 
no msurance tn 


insurance, 


in paragraph above 


The policy with the defendant had been 
] 


in effect for quite a while and 
November, 1949 The 
was required of the plaintiff by a 
loan from 


Was renew 


ed in other policy 


finance 
them to 
j 


ssued 3 


conipany to 
her The 

April, 1949 
tiff paid the 


a second 


secure a 


second policy was 


Shortly thereafter th 


! ‘ 
i Pray 


plain 
first loan with a 


finance company The second 
a hr 


1949, 


finance company did not require 


October 
policy 


insurance policy and so in 
turned the 
the plaintiff 


other insurer’ 


In the action 
filed 


under the 


instituted agaist 
insurer a plea charging 
and, clause of the ! 1 
yury 
plaintiff but 


stating that the ques 


the plaintiff had other insurance: 
favor of the 
after 


rave a verdict in 


the trial court, 
was the jury's 
the verdict or 


violated 


msirance roOVi ry I bot 


tion of imeendiarism 


determination, set aside 


the ground that the plaintiff had 


‘other 


Phis 


uphe ld 


lecision 
with the declaration 
stant case was brought witl 
Ileldreth v. Federal Land Bank 
111 W. Va. 602, 163 S. E. 50, by the 


plaintiff's ratification of th he om 


Baltimor 


pany’s fire policy in filing with 
both ( 


both 


mnpanies bringing cain 


The He 


msurer, not har onsenter 


to additional insurance m:; 
] 


liability under 


taining a cove 


surance where 


of abtaining tl 
insurance 


a rule was “Such 


deemed reasonable and proper because the 


moral hazard should not be increased 


without the knowledge of the insuret It 


iS considered th rt int equently thie 
motive for the preservatioi 1 propert 
Oate 

West Vin 


ve mbes 
1031 


decreases as imsurance mounts.’ 


Continental Insurance Company 
ginia Supreme Court of 


HH, FSS. 23 


\ppeal 
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AUTOMOBILE 


Cases Involving Construction 


of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Violation of Statutes 
Not Proximate Cause 


A Kentucky court was unable to agree 
with the plaintiff’s contention that if the 
defendant cab driver failed to sound his 
horn, drove to the left of center or the 
like, he must, as a matter of law, be 
guilty of negligence. 


he plaintiff's intestate was a 13-year-old 
boy who 


north 


was riding his bicycle along the 


curb of an east-west arterial street 


He was riding in a westerly direction toward 
the arterial road with a 


When the 


east of the 


the intersection of 
secondary street. 


225 feet 


north-south 


decedent was about 


intersection, the taxicab involved in the en 
suimy accident was about 75 feet to the rear 
of him and traveling in the same direction 


‘| he 


on the 


Was traveling north 
failed to stop tol 


there 


named defendant 


secondary stre¢ Ses 


the stop Sign present and struck the 


taxi at its left reat The rear end of the 


thus knocked against the boy throwing 


bic yc le 


cab wa 


onto a tireplug IV hie 


him from his i 


l 
il iils 


| 


injuries the boy received resulted 


death ‘The 


sult against driver 


boy's administrator brought 


and owner of the north 
bound vehicle, and the driver and owner ot 
the taxicab The jury’s first verdict was in 
favor of the plaintiff against the driver of 
with no mention of the 
The trial told the 
this verdict but di 


rected them to retire and find 


the northbound car 


other defendants judge 


jury he would accept 


a verdict 10O1 


or against the cab driver and the taxicab 


company The jury then returned an ad 


ditional verdi finding for the latter two 


detendants 


In reviewing the record the court as 
unable to find that the cab driver had driven 
to the left of the center line, or had violated 
any of the statutes that the plaintiff alleged 


had 


been violated by the cab drive: The 
“Even if it be assumed that 
[ the 
relating to proper driving] and also violated 


KRS 189.340 (1) by 
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court remarked 


the taxicab did violate statutes 


failure to sound the 


horn, it certainly could not be said as a 
matter of law that these violations were a 
proximate cause of the accident, which it 
would be necessary to say in order for the 
plaintiff to be entitled to a directed verdict 
This is not a case where the accident that 
occurred was clearly the kind of accident 
that the 
.. On the contrary, it is difficult to see how 
violations of the had 


statute was designed to 


prevent 
the claimed statutes 
anything to do with the accident. 


“The plaintiff was not entitled to a di 


rected verdict by reason of the alleged 


negligence of the taxicab driver with re 
spect to speed and lookout, because, again, 
said as a matter of law that 


of the 


it can not be 


the negligence was a proximate cause 


accident.” 


The trial 
affirmed with this conclusion 


judgment of the court Was 
“Taking the 
instructions as a whole, the jury were in 
that find 
defendants or against one o1 
them It is obvious that the 
jury believed ... [the driver of the north 
bound car] was solely responsible for the 
entitled to that 
Tinsley’s Ad 
Court ot Ap 

A UTOMOBILI 


formed they could 


adequately 
against all the 


more of 


accident, and they 
belief under the evidence.” 
ministrator v. Slate. Kentucky 
peals October 10, 1952 l 
Cases (2d) 216 


were 


Last Clear Chance 
Doctrine Applicable 


The doctrine of last clear chance is ap- 
plicable to this case, rules the Washing- 
ton court, because although the defendant 
was aware of the plaintiff in plenty of 
time to avoid the accident, he did nothing. 


The plaintiff was a young lady of 18 who 
riding het 
volved in an intersectional 
the defendant’s automobile It 
lished by the defendant's 
that he saw the plaintiff when she 
the intersection and had her in view continu 
The plaintiff fur 
fendant 


Was bicycle when she Was In 


collision with 
was estab 
own. testimony 


entered 


ously until the collision 
ther testified that the de 
at a constant speed, that she did 
to avoid his car and that it did not appear 
to him that the defendant bothered to look 
toward him. The plaintiff was traveling at 


a speed of five miles an hour, the defendant, 
) 


was going 
nothing 


5. The plaintiff was westbound on an east 
west side street and was making a left turn 
onto the upon 
which the The 


arterial north-south street 


was northbound. 
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defendant 





defendant did not swerve his car or apply 


impact. The plain 
tiff did not stop nor look out for traffic on 


the arterial street but swung in a wide arc 


his brakes until after the 


into the intersection in making her left turn 


The verdict and judgment were for the 


defendant appealed con 


ending that the trial court erred in giving 


plaintiff and the 
' 
t 


an instruction on the doctrine of last clea: 
chance. The defendant maintained the error 
lay in the fact that the instruction did not 
require the plaintiff to be in an inextricabk 
situation 


In affirming the judgment the reviewing 
“The 
question of when an instruction on last cleat 
should be given to the 
When, under the 
plaintiff, ther 

defendant to 
avoid the accident, the doctrine is not appli 


Thus, 


fronted by an 


court made these cogent observations 
chance jury is a 
question of law. 


evidence most favorable for 


‘ 


is not a clear opportunity for 


cable where a defendant is con 
emergency created by the 
negligence of a plaintiff and does what he 
can 110 not labl 
under the doctrine of last clear chance, even 
thougl 


avoid an injury, he is 


his course of action is not the wisest 
Defendant 
was aware 
of plaintiff’s presence for a distance within 
which he could have stopped, did nothing 
It was for to say whether he had 
a last avoid the injury 
Therefore, it must be held that the verdict 
as returned is sustained by the 
McCormick v. Gilbertson. Washington Su 
preme Court, Department One. November 
20, 1952. 1 Avutomopnite Cases (2d) 160 


choice and is unsuccessful 


by his own testimony, after he 


the jury 
clear chance to 


record.” 


A Jury Question 


Whether or not the defendant’s car 
would have been run into if it had been 
lighted is for the jury’s determination, 
rules the Nebraska court. 


evidence introduced 
After tl 
reste d 


! 


made a OvIOn 


The only 
plaintiff 

the defendant 

any evidence and 

a directed verdict The trial court grante ] 
the defendant’s motion in spite of the fact 
that the defendant did not specify the 
ground for his motion as required by Nebraska 
law The Nebraska Su 


reviewing the 


preme Court, 1 


case upon the plaintiff's ap 


peal, therefore invoked the rule that the 
evidence of the plaintiff must be accepted 
that he is entitled to all the 


favorable inferences reasonably to be drawn 


as true and 


from this evidence 


Automobile 


e plaintiff's evi 


dence wert he plaintiff was a guest pas 


senger, al with several other young 


boys and 


young 


automobile owned by a 
involved in this action. The 
group out to an “old” hig! 
way that was little used. There they parked on 
the right or south side of the road until 1:30 


or 2:00 a. m. when they dec 


man not 
owner drove this 


ded to return t 


town. The owner started the car, turned 


on his lights and windshield wipers be 


cause it was dark and raining. The plain- 
tiff stated that visibility ahead was restricted 
to about 100 feet 
auto to the left and 
side of the road 
lided with the 
ated by the 


Che owner turned the 
over onto the north 
where the front end col 
and 


ve hicle ow ned 


defendant 


oper 
The speed of the 
car he was in was estimated by the plaintiff 
to be at the time of the collision about 20 
plaintiff did not 
talking 
with someone in the back seat but the two 
girls testified that i 
the defendant’s car and that 


to 25 miles an hour Phe 


see the collision because he was 
there were no lights on 
they did not 
see it fn vas no evidence adduced as 
to whether the defendant’s was parked or 
moving at the time ot the collision Phe 


defendant was in his car 

On the point that there was a fatal vari 
the petition and proot (in 
plaintiff alleged that the defend 
parked and he 
evidence to substantiate this 
the court ruled that this was not a material 
defendant 


ance between 


that the 
ant’Ss car Was offered no 
allegation), 
misled 


variance as the was not 


maintenance of his defense. On the 


case should have been sub 


in the 
point that the 
mitted to the jury as the plaintiff contended, 


the court called attention to the fact that 


the Nebraska statutes require that an auto 


mobile which is operated or parked on the 


tate’s highway must have proper light 


burning night The court’s reasoning 


of the collision ot 
f{owner’s | 


the defendant 


vas: “The primary cause 


course Was the driving of the. 


automobile into that. of 


Whether or 
it if it had been 


attitude 


not he ould have driven into 


lighted is to be determined 


by the which could reasonably be 


taken toward the facts and circumstances 


by reasonable men. If the minds of reason 


able men could find that this was negligence 


sed or proximately contributed 


then the re Vas pre sented a 
question 


etermination by a jury.” The 


reversed and remande: 


Nebraska 


1952. 1 


judgment Was | 


Segehart v. Gregory Supreme 


Court. December 5, AUTOMOBILI 


Cast 2d) 178 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, legal, and accounting principles related 
to all federal and state taxation. . To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 

The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$10 a year, including 
binder for year's issues, Sample copy sent on request. 


Labor Law Journal 


Specifically designed and edited to promote sound 
thinking on labor law problems, the Labor Law 
Journal presents timely articles on the complex rela- 
tionship of Law, Labor, Government, Management, 
and Union. Each month, it brings you the serious 
thinking, viewpoints, and attitudes of leaders in the 
field—on significant labor law problems. Specialists 
in the field treat troublsome phases of labor law in 
factual, hard-hitting articles. No punches are pulled 
—nothing is “slanted.” Issued monthly; subscrip- 
tion rate—$6 a year. Sample copy on request. 


wo 
sloleL i rvs 


All Published by 
COMMERCE, CLEARING, HOUSE, INC. 
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PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. 


When requesting sample copies, please address JIV3 





nm Futwee Lssues 


A\LIHOUGH it may come as 

great number of taxpayers who « 

ance policyholders, the federal governmen 
will probably file a against the proceed 
Of $U Qa policy for npa ncome taxes 
of a deceden John st » Jr.. 

for the Metropolita 

in his article on tt 

presentation ot 

the death 

payment of hi: ome taxe 

that while ich death procee 

fair treatment by the Treasury Department 
taxpayer can expect complet mmunity 
federal ta ens nti Cona 5s sees 


f 


tf exemptions « dean ¢{ eeds 


enac 


One of the most importar 


of the tax problems of ar surance agency 


is the selection < e account } period 


Charles WV ly ( | . Royal i 


ance Group 


discusses insurance agency tax 


they pertain to accounting methods and 


tions Another problem te resolvec 


relating to the question 


ae } for tax 








